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Court of Appeals of the District of i Columbia 

No. 5132. j 

Hakry M. Blackmeii, Appellant,! 

vs. I 

UxiTED States. j 

a Supreme Court of the District of Colilmbia. 

Contempt. No. 18. 

XJxiTED States, Plaintiff, 
vs. 

H AERY M. Blackmee, Defendant. 

1 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Coujrt of the Dis¬ 
trict of Columbia, at the City of Washington, iii said District 
at the times hereinafter mentioned, the folUwing papers 
were filed and proceedings had, in the above-e|ntitled cause, 
to wit: I 

1 In the Supreme Court of the District of Columbia, 

Holding a Criminal Term. 

In Contempt. No. 18. 

United States of America, Plaintiff, 

vs. 

Harry M. Blackmer, Defendant. 

I 

Petition for Issuance, of Subpoenas under the Xct of July 3, 

1926. I 

Filed Jan. 9, 1928. j 

In the Supreme Court of the District of Columilha, Holding 

a Criminal Term. j 

Criminal. No. 43324. | 

United St.a.tes | 

vs. j 

Harry F. Si.nclair and Albert B. Fa|ll. 

I 

The petition of Peyton Gordon, United Staies Attorney 
in and for the District of Columl)ia, and of Atl^e Pomerene 

1—5132a i 
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HAKEY M. BLACKMEE VS. UNITED STATES. 


and Owen J. Roberts, Special Assistants to the Attorney 
General of the United States, respectfully represents: 

1. The above captioned oanse is set for trial bet ore one 
of the Justices of your honorable Court on Monday, the ‘dd 
day of April, 1928. Your petitioners desire the attendance 
at the trial of the above captioned cause of James E. O’Xeil 
and H. M. Blackmer. The said James E. O’Xeil and 11. M. 
Blackmer are citizens of the Unitcnl States and arc* now 
beyond the jurisdiction of the Ignited Stat(‘s. your ])eti- 
tionei's being advised that they are. or both lately have bi'en, 
in the Republic of France. 

2. That your petitioners believe and therefore aver that 
the attendance of the said persons at the trial of the said 
cause is vital and important to the United States, because 
as your luditioiu'rs aver. th(‘y bern'vc* that the said witnesses 
have knowledge and information with regard to cei-tain 
important facts which the United States desires to prove 
ill tlie said cause, and that their testimony as to said facts 
will be material jn connection with the (>stablishment not 
only of tlie conspiracy charged between the defendants in 

the above ca])tioned caus(\ hut in coinu'ction with the 
2 proof of overt acts doiu* ])y the defcuidants pursuant 

to said conspiracy. More particularly youi- ]Hhi- 
tioners believe and therefore avcu’ that the said .Tames F. 
O’Xeil and 11. M. Blackmer can ti'stifv to facts concerniim’ 
the persons wlio were in the lattei- ])ai-t of the year 1921 
and during the year 1922 stockholders of the Oontiinmtal 
Trading Company, Ltd., a corporation, and with regard to 
the distribution by that corporation to its stockholders of 
certain United States Liberty Loan Bonds as divi¬ 

dends, certain of which bonds, as your ]>etitioners believe 
and therefore aver, were suhsecpiently delivered by or on 
behalf of one of tlie defendants. Harry F. Sinclair, lo the 
other defendant, -\lbert B. Fall. 

.1. That your petitioners base this petition uiion the ])ro- 
visions of an Act of Congress, being Xo. 48.‘> of the (iSth 
Congres.s entitled “An Act relating to contempts’*, ap¬ 
proved July 1926. 

'Wherefore, your petitioners pray that your honorable 
(’ourt, or one of the Justices thereof, may order that sub¬ 
poenas issue in this' cause addressed to any Consul General 
or Consul of the United States within the Republic of 
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HARRY M. BLACKMER VS. tTXITED STATES. 


France, or ^vitlliu any country in which either of the said 
witnesses may be, commanding .sucli witnpss to appear 
before this Court in Criminal Court Xo. 2, jat the City of 
Washington, I). C., on the 2d day of April,j 1928 
And your petitioners further pray that \'jour lionorable 
Court, or the Justice entering the order upoili this petition, 
fix the amount which shall he tendered to the jsaid witnesses 
respectively for their necessary expenses iij travelling to 
and from the City of Washington, Jb C., whcire this honor¬ 
able Court sits, and the expenses of his attendance upon the 
Court; and your petitioners respectfully ijepresent that 
.$500.00 is a proper sum to be fixed in that behalf. 

And your petitioners will ever prayl etc. 

PEYTOX GOR]j)OX, 

United Stains Attorney. 
ATLEE POMliREXE, 
OWEX J. ROB^IRTS, 

Special Assistants to the Attorrley General. 
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UxiTED States of America, 

District of Columbia, s^s: 


Atlee Pomerene, having been duly sworn acc 
did depose and say that the facts set forth in 
petition are just, true and correct to the best 
edge, information and belief. 

ATLEE PCiMEREXE. 


ording to law, 
Lhe foregoing 
of his knowl- 


1 

Sworn to and subscribed before me this 9tlji day of Jan¬ 
uary, 1928. 


[xotarial skai..] carltox g. sche: 

Notary P 

Endorsed: Criiiiiiial. Xo. 4.3.'>24. In the Si 
of tlie District of Columbia. I'nited States 
Sinclair and Albert B. Fall. Petition for iss 
pmnas under the Act of .July 3, 1926. 

5 Order. 

Filed .Tan. 9, 1928. 

Upon consideration of the petition of Pe;J 
United States Attornex in and for the District 
and Atlee Pomerene and Owen J. Roberts, Sb 


U\EX, 
uhlic, D. C. 

yiri'me Court 
vs. Harry F. 
lance of sub- 


fton Gordon, 
of Columbia, 
ecial Assist- 


I 
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HAEKY M. BLACKMEE VS. UNITED STATES. 


ants to the Attorney General of the United States, this day 
filed praying for the issuance of subpoenas under the Act 
of July 3, 1926, it is by the Court this 9tli day of January, 
1928, ordered: 

1. That subpoen^is issued as prayed for in tlie said peti¬ 
tion which subpoenas shall at the request of tlie i)etitioners 
he addressed to any consul of the United States in tlie Re¬ 
public of France, or in any other country where said wit¬ 
nesses may be ascertained to be, commanding said witnesses 
to be and appear before this Court in Criminal Coui’t Xo. 2 
tliereof, on the 2d day of April, 1928. 

2. That tlie amount to be tendered to each of the said 
witnesses for his necessary expenses in traveling to and 
from Washington, D. C. and for his attendance at Court, is 
fixed and determined at $500.00. 

(Signed) F. L. SIDDOXS, 

Justice. 

Endorsed: Criminal. Xo. 43324. In the Su])reme Court 
of the District of Columbia. United States vs. Harry F. 
Sinclair and Albert B. Fall. Order. 

6 Summons for the United States. 

In the Supreme C'ourt of the District of Columbia. 

Xo. 43324, Criminal Docket. 

The United St.\tes 
vs. 

Haery F. Sinclair and Albert B. Fall. 

The President of the United States to 11. M. Blackmer, 

Paris, France: 

You are herebv commanded to attend the said court on 
Monday, April 2nd, 1928, at ten o’clock A. M., to testify on 
behalf of the United States, and not depart the (’ourt with¬ 
out leave of the Court or District Attorney. 

Witness the Honorable Walter 1. McCoy, Chief Justice 
of said Court, .Tanuary 12, 1928. 

[SE.AL.] FRAXK E. CUXXrXGTIAM. 

Clerk. 

By R. E. BOUCHER, 

Assistant Clerk. 
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HAREY M. BLACKMEE VS. UNITED STA]XES. 

(On the Back:) Criininal. No. 43324. United States 
vs. llarrv F. Sinclair & Albert B. Fall. Suilnmons for the 

f I 

United States Criminal Court No. 2. To George Orr, Con¬ 
sul of the United States, Paris France: By order of the 
Court, you are hei-el)y directed to serve the \\|ithin subpoena 
and true return tiiereon to make to this (]!ourt. Frank 
E. Cunningham, Clerk Supreme Court of the District of 
Columbia. 

i 

7 Consul’s Return. 

Sununoned personally all, the first day of Fjebruary, 1928. 
If. M. Blackmer, by exhibiting said subpoena personally to 
the said II. M. Blackmer, reading the same to him and leav¬ 
ing a duplicate copy with him at Paris, France. 

And I further certify that pursuant to thjj order of the 
court I did at the time of said service tender !to the said H. 
M. Blackmer the sum of five hundred dollars currency of 
the United States of America, which tender the said H. M. 
Blackmer then and there refused. 

GEOKGfc ORR, 

Consul. 

12.30 

No fee prescribed. 

S Prflflon for Ridr to Shotr Causp\ 

■■ Filed .Tub fi, 1928. | 


Tn the Suiux'me Court of the District of Colujnbia. Holding 

a Criminal Term. i 

I 

No. 18. j 

Tn Contempt. 


United States of AMEr.icA, Plaint|iff. 

vs. j 

TTAunY M. Blackmer, Defondant.| 

And now enmo. Ta'o A. Rover. TTnited Stsjites Attorney 
for the District of Columbia, and Atlee Pjomerene and 
Owen J. Roberts, Special Counsel for the United States of 
America, and represent to the Court: i 
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1. That on or about the 0th day of January, 1928, they 
presented tlieir petition to tliis tiouorable Court in aceord- 
ance with the Act of Cong-ress of July d, 1926, C. 7fi2 (44 
Stat. 835) for tlie issuance of subtxeuas directed to one H. 
M. Blackmer, who was and is a citizen of the United States 
to appear bid’ore tliis Honorable Court on Monday, April 2, 
1928, as a witness in the case of The United States vs. 
Harry F. Sinclair and Albert B. bbUl. Criminal Xo. 43>324, 
on the dock(‘t of this (V)urt and said petition now a])])ears 
of record therein. 

2. That on said 9th day of January 1928 this Honorable 
Court made aii ortler based ui)on tin* said petition for the 
issuance of said subpuaias and on the 12th day of January, 
1928, subpienas wen* duly isstu'd in accoi’dauce with the 
terms of the said Act of ('ongia'ss and tlie said order of tin* 
court direct(“d to tlie C’oiisuls of du* I’nited Stati's and for¬ 
eign countrii's for service unon said 11. M. Blacknu'r. 

9 3. That said subpoaias commaudc'd tlu* said H. M. 

Blackmer tr) ayipi'ar before* tliis HoiiorabU* Court at 
a criminal term thereof in the ('ity c'f Washington. District 
of Columliia. on .Monday, .Xiiril 2. 1928, at 10 o'clock a. m. 
to testify on b(*ha]f of the Unlt(*d State*s in said criminal 
case Xo. 43,324 and not de])art the Court without leave of 
the Court or District .Attorney. 

4. Tliat in order aforesaid it was specitied that upon 
service of any of said sub])(enas tin* (''onsul serving the 
same should tender to said H. M. P)lacknu*r tin* sum of Five 
Hundred Dollars (|$5no) for Ids iK*c(*ssary e.\]K'nses in 
traveling to and from the I'lace* at wliich said Court sits and 
his e.\i)ensi*s in attendance thercaf. 

5. That on the first day of February li)2?-' (Icorge Crr. a 
Consul of the T'nit(‘<l Stat(*s at Paris. France. s(*r\ (*d nin* of 
said subpmnas upon said il. M. Bia'-kmcr, at Paris. Prance 
by exhibiting the sann* pcrsdiiallv to tin* said H. M. Plack- 
mer, reading the same to him and li*a\ ine- a dipilicat'* copy 
with him at Paris. Franci*. \nd said Consul at tin* same 
time tendered to the said H. M. P>iackm<*r tin* sum of Fivi* 
Hundred Dollars (^.IdO.Oit) in cnrren.cv of tin* Uniti'd Stat<*s 
of America, and the said II. .M. Blackmer n*fused to take 
the said moneys, or a.ny iiart tli(*reof. 

6. That said Consul above mentioned made due return of 
the service of said .subpoenas and the tender of said money 
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as aforesaid to the Clerk of this Honorable jCourt, as ap¬ 
pears of record in said cause, a true copy of Said subpoena 
and return thereof are hereunto attached marked Exhibit 
“A,” which co])y is hereby made a paijt hereof, 
lb 7. That the trial of said case was coijitinued by the 
Court to Monday, April 9, 1928. I 

8. That the tiaal of said criminal case Xjo. 43,324 was 
commenced in this Court at 10 o'clock a. mj. on Monday, 
April 9, 1928: that the said special counsel |requested the 
Court to have the Clerk call the said TT. M. ijilackmer as a 
witness: that the Court so instructed the (plerk and the 
Clerk called “II. M. Blackmei-”: that said Hj M. Blackmer 
did not respond to said call and neglected and refused to 
appear. 

M'herefore the said T^eo A. Rover, United jStates Attor¬ 
ney as aforesaid, and said Atlee Pomerene and Owen J. 
Roberts. Special Counsel as aforesaid, pray this Honorable 
Court to issue an ord('r in accordance with Section 4, C. 702 
of the said Act of .July 3. 1920, directing the \l'itness. H. M. 
Blackmer, to appear before said Court upon d day and at a 
time to be designated in said order to show pause why he 
should not In* adjudged guilty of contempt find punished 
accordingly. 

.\nd tliey further pray tliat this Honorable Court will 
direct as a part of said order and in accordance with Sec¬ 
tion .'), C. 702 of said Act of .Inly 3. 1920. thatj the property 
of the said H. 'S\. Blackmer within the UnitediStates of the 


amount and value of One Hundred Thousand Dollars 
(SIOO.OOO.OO). or such other amount and value as to the 
Court may s(‘('m p7'0])er. be h-vied upon and jsi'ized by the 
.Marshal of said Court a’ld held to satisfv a[ny judgment 
that may be rendered against said H. ^1. Blackmer in this 
proceeding. 

.And tlu*y further pray that this Honorab e Court will 
direct as a part of said order and in accordance with Sec¬ 
tion 0, C. 702 of said Act that the Marshal, upon hav- 
n ing made such levy and seizure, shall forward to the 
Consuls of the United States in any coi^ntries where 
said H. M. Blackmer may be, a co])y of sai<l (^rder for per¬ 
sonal service upon said H. M. Bkackmer, anil sb.all cause 
said order to be published in a newspaper oj general cir- 
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culation in tlie District of Co]nml>i:>. once each week for six 
consecutive weeks. 

And your petitioner will ever prav. etc. 

LEO A. KoVeK, 

Unifnl States Attonieif far 

the District of Columbia. 
OWEN J. ROBERTS, 

ATLEE POMEREXE, 

Special Counsel for the United States. 

12 Exhibit “A". 

Filed Jul. 6, 192S. 

Supreme Court of the District of Columbia. 

Xo. 43324, Criminal Docket. 

The United States 


vs. 

Harky F. Sinclair and Albert B. Fall. 

The President of the United States to II. M. Blackmer, 
Paris, France: 

You are herebv commanded to attend the said court on 
Monday, Ajiril 2nd, 1928, at ten o'clock A. M., to testify on 
behalf of the United States, and not depart the ('ourt with¬ 
out leave of the Court or District Attorney. 

'Witness, the Honorable Walter I. McCoy, Chief Justice 
of said Court, Januarv 12, 1928. 

[seal.] ‘fRAXK E. CUXXIXGHAM, 

Clerl:. 

By R. E. BOUCHER, 

As.'<istant Clerk. 

(On the back): Criminal. Xo. 4.3324. Uniti'd States 
vs. Harry F. Sinclair & AUkmI P>. Fall. Summons for the 
United States. Criminal (’ourt Xo. 2. To Ceorire Orr, 
Consul of the United Stat(>s. Paris, France. Bv order of 

4 

the Court, you are hereliy directed to serve the within sub¬ 
poena and true return thereon to make to this Court. 
Frank E. Cunningham, ('lerk Supreme Court of the Dis¬ 
trict of Columbia. 
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HARKY M. BLACKMEK VS. UNITED STATES. 9 

1 

i 

Con.s}d\'i Ref urn. I 

1 

I 

1 

j 

Summoned personally all, the first day j of February, 
1028, S. M. Blackmer, by exlubitin<j: said jsubptBna per¬ 
sonally to the said II. M. Blackmer, readin^^- the same to 
him and leaving a duplicate copy with him at jParis, France. 

And I further certify that pursuant to thb order of the 
court T did at the time of said service tender to the said 
ir. ^r. Blackmer the sum of five hundr(|d dollars cur- 

13 rcncy of the Fnited States of Amorica,j which tender 
the said II. -M. Blackmer then and there refused. 

GEORGOER, 

Consul. 

1230. 

No fee prescribed. 

1 

14 Order to SJioiv Cause. j 

Filed Jul. 6, 1928. j 

In the Supreme Court of the District of Colunpbia, Holding 

a Criminal Term. j 

1 

I 

I 

In ('ontempt. | 

j 

No. 18. I 

United States oe America, Plaintill’f, 

I 

VS. 

IIakhv Af. Blackmei:, Defendant. 

Order to Sho\v Cause. i 

1 

I 

I 

Fpon the motion of the Thiited States of A^Q-erica, the 
defendant, II. .M. Blackmer, is cited and ad|nonished to 
appear befoi-e this court on the loth day of Okober, 1928, 
at 10 o’clock .\. H. and show cause, if any he ilias, why he 
the said II. M. Blackmer should not be ad.iujdg('d guilty 
of contempt of court in neglecting, failing and! refusing to 
obey the subpcena heretofore issued by said! Court and 
served upon him to appear before this Court gs a witness 
in the case of the United States vs. Harry F. S^inclair and 


10 


HARRY M. BLACKMEK VS. UXITED STATES. 


Albert B. Fall, C'riminal Xo- 43,-124 on the docket of this 
Court, the circumstances of which are very fully set out in 
said motion of plaintiff filed herein and why the said 11. M. 
Blackmer should not be fined and punished therefor accord¬ 
ing to law. 

it is ordered that the Marshal of this District levy uixui 
and seize the property of the said 11. M. Blackmer within 
the United States of the amount and value of One Hun¬ 
dred Thousand Dollai's ($100,000.00), or so much thereof as 
may be found, and hold the same until further ordered by 
the Court for the ])nrpose of satisfying any judgment that 
may be rendered against 11. M. Blackmer in this pro¬ 
ceeding. 

1.‘) It is further ordered that the Marshal of this Dis¬ 

trict, ui)on having made such levy and seizure, shall 
forward to the Consul of the United States at Paris, 
France, and to the Consuls of the United Stat('s at any 
other place in France, or in any other countries where 
said 11. M. Blackmer may be, a copy of this order with a 
request that such Consuls, or any one of them, shall make 
personal service thereof upon said 11. M. Blackmer and 
make prompt return thereof to the ('lerk of this Couit, and 
that said Marshal shall make personal service of this order 
upon said II. i\l. Blackmer, if he is found in the United 
States, and make prompt return thereof to the Clerk of 
this Court, and that said ^larshal, upon having made such 
levy and seizure, shall cause this order to be published 
in the Washington Flvening Star, a newspaper of general 
cii’culation in the District of Columbia, once a week foi- 
six consecutive wet'ks, commencing as soon as possible after 
such levy and s(>iznre, and cause the editor or publisher of 
such newsj)aper to make due return thereof upon the com- 
])letion of such publicatioTi. 

-IFXXIXGS BAILKY, 

Dated -luly fith, 1923. Judge. 

Approved; 

LEO A. ROVER. 

T'nifed Sfafe.'^' Affonipg fnr 
the District of Columbia. 

OWEX -1. ROBERTS, 

ATLEE POMEREXE, 

Special Counsel. 
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Alias Order to Show Cause. 


Filed Dec. 26, 1928. 


erica, the de- 
hed to appear 


Ui)on motion of the United States of Am| 
fondant, H. M. Blackmei’, is cited and admoni 
before this court on the 25th day of February 1929, at 10 
o'clock A. 51. and show cause, if any he ha^, why he the 
said H. .M. Blackmer, should not be adjudged guilty of 
contempt of court in neglecting, failing an<l refusing to 
obey the subpiena heretofore issued by saijd Court and 
served ui)on him to appear before this Court! as a witness 
in the case of the United States vs. Harry F.| Sinclair and 
Albert B. Fall, Criminal No. 43,324 on the c[ocket of this 
Court, the ciivumstances of which are very fijlly set out in 
said motion of plaintiff filed herein and why t|ie said H. 51. 
Blackmer should not be fined and punishedj therefor ac¬ 
cording to law. I 

. ~ • . 1 . 

Tt is orch'red that the 51arshal of this Distri^ct levy upon 

and seize the property of the said H. 51. Blaji-kpier within 
the United States of the amount and value of pne Hundred 
Thousand Dollars (j{^ 1 00,000.00), or so much thereof as 
may be found, and hold the same until furtheji’ ordered by 
the Court for the ])urpose of satisfying any judgment that 
may lie rendered against H. 51. Blackmer in this proceeding. 

It is fui'ther ordered that the 5Iarshal of this District, 
r.pon having made such levy and seizure, shall forward to 
the ('onsul of the Uuited States at Paris. France, and to 
the Consuls of the Tuiitcd States at any otjier place in 
Franco or in any other countries where said II. 51. Black¬ 
mer may be, a copy of this order with a {request that 
17 sui'h Consuls, or any one of them, sliajl make per¬ 
sonal service thereof upon said H. 51. rjlackmer and 
make prompt return thereof to the Clerk of tins Court and 
that said 5Iarshal shall make personal service bf this order 
upon said H. 51. Blackmer, if he is found inj the United 
States and make 7 )rompt return thereof to the i'lerk of this 


le such lew 


Court, and that said 5Iarshal, upon having mai 
and seizure, shall cause this order to be publjished in 'the 
Evening Star, a newspaper of general circulation in the / 


/ 


/ 


i 
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District of Columbia, once a week for six consecutive- 
weeks, commencing as soon as possible after such levy and 
seizure and cause the editor or publisher of such newspaper 
to make due return thereof upon the completion of sucii 
publication. 

1 WILLIAM HITZ, 

J ud ge. 

Dec. 26,1928. 

Approved: 

LEO A. ROVER, 

United States Attornejj for 
the District of Columbia. 

ATLEE POMEREXE, 

Special Counsel. 

18 Proof of Publication. 

Filed Sep. 16, 1929. 

DiSTIilCT OF C0LUMBL\., SS: 

Personally appeared before me, Elmer F. Yount, a No- 
tar>' Public in anc) for the District of Columbia, aforesaid, 
W. R. Little, who being duly sworn according to law, on 
oath says that he is the Agent and Auditor of The Evening 
Star, a daily newspaper published in the City of Washing¬ 
ton, District of Columbia, and that the advertisement, of 
which the annexed is a true copy, was published in said 
neAvspaper six times on the following dates: January 8, 15, 
22, 29,1929; February 5,12,1929, at a cost of seventy-seven 
40/100 (77.40) Dollars. 

W. R. LITTLE. 

Sworn and subscribed to before me Feb. 14, 1929. 
[seal.] ELMER F. YOUNT, 

^ Notary Public. 

(See alias order to show cause of December 26, 1928.) 

By virtue of the foregoing alias order issued out of the 
Supreme Court of the District of Columbia in the case of 
the United States vs. Harry M. Blackmer in Contempt No. 
18, I have this 7th day of January', 1929, levied upon and 
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seized and taken into niy custody securities to | the value of 
$100,000, being the property of the said Harry III. Blackmer, 
and 1 herel)y give uolice to the said Ilaijy M. Black- 

19 mer to be and appear before the Supreme Court oi 
the District of Columbia on or before Fedruary 25, 

1929, at 10 o’clock a. m., as admoiiislied in said alias order; 
and I further give notice that the securities levied upon and 
seized by me will be held “until further orcljered by the 
court for the purpose of satisfying any judgment that may 
be rendered against H. M. Blackmer in this proceeding”. 
(Signed) Kdgar C. Snyder, United States Ma^'shal in and 
for the District of Columbia. 

I 

20 District of Columbia: 

In the Supreme Court of the District of Columbia. 

Schedule of Levy Under 


$100,000 U. S. First Liberty Loan 3y2% bonds callable at 
the option of the United States on or after June 15, 1932, 
due June 15, 1947, with December 15, 1927; and subse¬ 
quent coupons attached. 

95 bonds at $1,000 each, numbered 5806, 5807, 5808, 5809, 
22933, 41257, 41258, 41259, 41260 41261 41262, 41263 41264, 
41265, 41266, 41282, 50976, 91659, 96417, 96418, t)6420, 96421, 
96422, 107930, 196887, 267999, 268153, 268154, 460999, 
509626, 509627, 509628, 509629, 509630, 509f31, 509632, 

509633, 509634, 614071, 614072, 614073, 631401, 614074, 

614075, G31402, 720213, 720214, 72021^, 720216, 

720217, 720218, 720219, 720220, 750021, 750022, 750023, 

750024, 750025, 750026, 750027, 843080, 860;|08, 860309, 

860310, 860312, 888351, 888352, 888353, 888354, 888355, 

888356, 888357, 888358, 888359, 888699, 888700, 1005452, 
1005453, 1005454, 1005455, 1005456, 100545^, 1005458, 

1005459, 1019999, 1020000, 1020157, 102015$, 1020159, 

1020160, 1020443, 1020444, 888702, 888703, 8887^04. 

10 bonds at $500 each, numbered 211054, 21l|)55, 182009, 
214940, 265573, 278356, 278362, 282378, 282379,1282618. 


We, the undersigned, citizens of the District of Columbia, 
having been dulv summoned and sworn bv the! Marshal of 
said District, do hereby certify that we hav4 appraised 
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the i)roperty desc-ribocl in llie foregoing .schedule at One 
Hundred Five Thousand Four Hundred Seventy one and 
1.'), 100 Hollars. 

(liven under our hands and seals, this seventh day of 
Januarv, 1929. 

F. A. LlVlXdSTOXF, [seai..] 

Assistant Chief. Dirisioji of 
Securities, Treas. U. S. 

A. W. TYLER, [seal.] 

Chief Trust Section. 

Divisiun Seen f it i(‘s. Treas. C. S. 

21 Marshal’s Return. 

I have this 7th day of January, 1929, executed the 
wthin order in the case of United States vs. Harry 
i\I. Blaekmer hy levying upon and seizing One Hundred 
Thousand ($100.0(10) Dollars in United Stales First Lib¬ 
erty Loan Bonds at the par value of $100,000. the property 
of the said defendant. Harrv M. Blaekmer. 

EDCAR 0. SXYDER. 

U. S. Mar.Aial in and for 
the District of CoJumhia. 

Jan. 7, 1929. 

Attached as per schedule. 

E. C. SXYDER, 

U. S. Marshal in a)ifJ for Dist. of Colunihia. 


Bet urn of Serriee. 

Served a true copy of the within order on the within- 
named Harry M. Blaekmer by delivering said true copy 
personally to him on the 21st day of January, 1929, at 
Paris, Franco. 

GEORGE ORE, 

Consnl of the United State at Paris, France. 

744. 

Xo fee prescribed. 
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AxilS. 


I 

Motion to Vacate Order of December 26, 192^, & Proceed- 

h}q.<i,(&c. \ 

/ ' v'' • 

M-\ ; Filed Feb. 25, 1929. 


ifH 

"oceed- 


# 


* 




And now come Xatluin L. Miller and Gep-ge Gordon 
Battle, attorneys for Harry M. Blackmer, apbearing spe¬ 
cially for the purposes of this motion only, aijul move this 
Honorable Court to vacate and set aside the joi'der herein 
of this Honorahle ('’onrt, dated December- 26, {1928, and all 
proceedings piirsnant tliereto, on the gronhd that this 
Honorable Court has not jurisdiction of said Blackmer and 
has not jurisdiction of this proceeding, for tjlie following 
reasons, among others, viz: 

22 (1) That said order and all proceedings i)ursuant 

thereto and the ])rovisions of the Act of Congress 
of July 3, 1926, C. 762 (44 Stat. 835), pursiujint to which 
said ordei- was made and said ])roceedings h|\d, are void 
because in confiict with the following pi'ovisioni of the Con¬ 
stitution of the United States, viz: j 

(a) The Fifth Amendment, y)roviding that no ))erson 
shall be deprived of life, liberty, or property 'without due 
process of law; | 

(h) The Fourth Amendment, providing that the right of 
the people to be secure in their persons, houses, pai)ers, and 
effects, against unreasonable seizure, shall not be violated; 

(c) The Eighth Amendment, providing that excessive 
fines shall not he imposed, nor unusual punil^hments in¬ 
flicted ; 

(d) The Sixth Amendment, providing that in all criminal 
prosecutions, the accused shall enjoy the right to be in¬ 
formed of the nature and cause of the accusation; 

(e) The Sixth Amendment, providing that in [all criminal 

lirosecutions the accused shall enjoy the rightjof trial by 
jury; 1 

(/) The Sixth Amendment, providing that in jail criminal 
prosecutions, the accused shall enjoy the right tb have com¬ 
pulsory jirocess for obtaining witnesses in his jfavor. 

Wherefore the undersigned move this Honorable Court 
to issue an order vacating and setting aside |said order. 
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dated I)e('eml)ei' 2(), li)2S, and vacaliiii*' and setting 
aside any purported service thereof on said Blaek- 
mer by delivery of a copy thereof to him personally 
in France and or l)y pui)lication thereof in tlie Washinu'ton 
Evening Stai' pui-suant to said oi-der, and dii'ecting the im¬ 
mediate release of said Blackmer's pro])erty within the 
Vnited States heretofore levied n])on or seized ]>y the Mar¬ 
shal, pursuant to said order, viz. One Hnndi-ed 'fhousand 
Dollars ])ar value of I''''irst Liberty Loan Bonds; 

And the undersigned further move this Honorable Court 
to extend the time for answer in this proceeding until 
twentv davs after, final determination of the foregoing mo- 
tion. 

This motion is ma<le upon the proceedings heretofore 
had herein and upon the annexed affidavit of George Gordon 
Battle, verified February 2.3, 1929, and the affidavit of 
Harry M. Blackmer, verified January 2,1928. 

Dated Februarv 2.3, 1929. 

NATH AX L. MILLER, 

GEO. GORDON BATTLE. 

Attorneys for Harry M. Black¬ 
mer, Appearing Specially 
for the Purposes of This 
Motion Only. 

Affidavit in Support of Motion to Vacate Order and Pro¬ 
ceedings. 

• •••••• 

State of New York, 

County of Netv York, ss: 

George Gordon Battle, being duly sworn, deposes and 
says: 

I am one of the attorneys for Harry M. Blackmer in this 
proceeding, appearing specially for the purposes of 
24 the above mentioned motion onlv. I have acted as 
attorney for Mr. Blackmer in various matters during 
a number of years last past, and T am familiar with his 
affairs. 

A previous contempt proceeding was instituted against 
the said Harry M. Blackmer and an order to show cause 
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wily he sliould not hi* pnuished tlierein wasjmade hy this 
('ouii and dated Xoveinher KJ, 1927. A motion to vacate 
and set aside the said ordrr and all proceedings pursuant 
thereto on the ground that the Honorable Aourt had no 
jurisdiction of the said Itlacknier and had no jurisdic¬ 
tion of the proceeding, for the ri'ason that the order and 
all pi'oceedings thei'eon ai'e void, because in coiiHict with 
the Fifth, l*'ourth. Fight h and Sixth .\men(|ments to the 
Constitution of the I'niti'd Slates, was duly! made in the 
said first contempt ju'ocei'ding and was argik'd on iMarcli 
192S, wiiich motion was thereafter di^^nied. UiDon 
the return of said niotiini to vacate tin* said first named 
contemiit proceedings, Mr. Ibackiner till'd ihis aflidavit, 
verilied January 2, 1!)2S, in the City of Caris, in the 
Republic of France, copy of which is attached to this affi¬ 
davit, the original being on file with this Court. J-feference 
is made to the original with the same force and effect as if 
it were tiled herewith and the ('onrf is asked to take the 
copy hereto attached in lieu of such original, Isuch original 
being on tile with this ('oiirt. In the atiidavll of Air. IMack- 
mer, it is stated : 

“In the vear 192(1 he I'ornn'd the intention of n*siding 
jiermanently abroad and then disiiosed of his former home 
in the (’itv of Denver, since which time he has at all times 
resided abroad, spending Ids time in Fnglanp. in France 
and elsewhere. Since 1924 the affiant has had no regular 
jilace of business in the Fnited Stales of .|rneri(‘a, and 
such liusiness affairs as he had in America have been 
handled chiefly l>y his attorneys in the City ojf Xew York, 
State of New York.’’ j 

27) 1 know of my own knowledge that the sa|me condition 

still continues. 1 went aliroad and saw .Allr. Blackmer 
there. 1 know he has not been in this countr|’ since 1926. 
On information and belief, therefore, as well as from my 
personal knowledge, 1 slate that since 1!)2() he has at all 
times resided aliroad, .s])ending his time in jFngland, in 

France and olsewliere. j 

Furthermore, upon the return of the argulnent of the 
motion to vacate the order to show cause in the first con¬ 
tempt proceeding, it was said : j 

“The Court: From your point of view* this|cpiestion of 
2—5132a ! 
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whether he has a permanent re idence abroad is imma¬ 
terial? 

Mr. Pomerene: Kiitii-elv immaterial and entirely iri'ide- 

• * 

vant in our judgment. 

The Court: (Jovernor .Millei' aski'd whether or not it will 
be considered a controverted fact as to his residence abroad. 

Mr. Pomerene: We are going to hear this motion on the 
record as it is. We are not eontroverting that fact. We 
do not concede it at all, but we are not in a ))osition to 
<‘Ontrovert it at the present moment. 

The Court: Vou are ready to go on with the motion '! 

Mr. Pomerene; Weave. 

Mr. Miller: I am <iuite willing to go on on that assum])- 
tion. We do not ask for a concession. 1 simidy wish to 
know that the point is not controverted." 

Tt appears, thei’efore, that the ([uestion of Mr. Blackmer's 
residence abroad is not controveided. 

, CPOPCH COHDOX BATTLK. 


Sworn to before me this 2.'>rd dav of k\d)ruarv, 1929. 
[sE.u..] PDITir M. HARDY, 

Sdfani Public, Wcsfcbester Co. 


(’ertiticate tiled in New York County. 
Clerk’s Xo. 27, Register’s Xo. 9011. 
Kings Co. Clk. Xo. 1, Reg. Xo. 9012. 
Commission expires .March 30. 1929. 


26 City oe Paris, 

Hepiihlic of France, ss: 


On this 2nd day of January 1928 jiersonally ajipeared be¬ 
fore me Henry M. Blackmer, who, being duly sworn, de¬ 
poses and says that he was born in the City of Worcester, 


State of Mas.sachusetts, Pnited States of America; that for 
a period of over ten years uj) to and including 1923, he was 
a resident of the City of Denver, State of Colorado, United 
States of America, having his home in that City, and was 
actively engaged in business there; that for some vears 
])rior to 1923 he was the President and later the Chairman 
of the Board of Directors of the ^lidwest Refining Com¬ 
pany, a Colorado corporation engaged in the oil business; 
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Hint in 1 ho \ yar 1.1)24 ]ir> left llio City of ncbver. State of 
('olorado, I’niled States of America, resignii g liis position 
as ('hairinali of Tlie Board of Blrectctrs of the Midwest Re¬ 
fining (’ompaiiy, and I'elii’od from l)nsiness, taking up liis 
residence at Hotel Plaza Atlieiiee, in the Pity of Paris, 
France (althongh retaining his American citizenship): 

that thereafter and in the vear 1!)2() he formed the inten- 

• 

tion of residing ])ermanently abroad and thim disposed of 
his formei’ home in tin* said Pitv of Denvek since which 

« 7 

time he has at all tinu's I'esided al)i'oad, spending his time 
in Phigland. in France and elsi'whercv Since 1924 the affiant 
has had no regular ])Iace of business in the Fnited States of 
Amei'iea, and such l)iisiness affairs as he lual in America 
have been handled ehiefiy l)y his attorneys :n the Pity of 
New York, State of New York. 

IIFNRY .M. BLACK.MFK. 

27 Sworn to and snliscrilaal la-fore me this 2nd day 

of Jannarv, 192(S. 

[seaI .. I ‘ P, F NM A M I .\' 11 . P( ) X XO 1 1 , 

.1 ('oiiniussldi/cr far I he Slate o|' .Vc/r York. 

Order iiniiiifj Ile.ar'uuj. 

File.l Fel). 25, 1929. 


Pome now the ))arties h(*re1o, l)y tluMi- representative at¬ 
torneys of record (the attoimeys for tin* Hes|iondent Harry 
M. Blackmei" appearing specially for the pjir])ose of the 
motion oiiIn ) and now, this 25lh day of l-'chniaiw, A. 1). 
1929, before .Mi'. Justice Siddons, attorneys for the re- 
s])ondent move for a post])om‘ment of the hearing on the 

rule to show cause lieretoforc* mad(‘ r(*1ni'nabl(“ on Febi'uarv 

• 

251 h. 1929, to a latei- da1<‘, and further having filed a motion 
to vacate the order of this court dated Decembei- 2(!th, 1928, 
and the said motion for postpommient having been heard 
and considered, it is, for good cause shown. 

Ordered that the hearing on said motion and the hearing 
on the rule to sliow cause be, and the same hefeby are post¬ 
poned to the 25th day of .March, A. D. 1929,1 at 10 o’clock 


a. m. 


F. L. SIDDONS, 

Justice. 
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28 Order Cotitinidii// lleariiK/. 

Filed Alar. 2'), 1920. 

Come now the jiarties hereto, hy their resjieetive attor¬ 
neys of record (tlie attorneys for the Resjiondeiit Harry M. 
Blaekiner api)earin<; sjiecially for the pnrjiose of the motion 
only) and now, this 2r)th day of .March, A. 1). 1929, liefore 
Air. Justice Stafford, attorneys for the respondent move for 
a postponement of the heariiiu- on the rnle to show cause 
heretofore made returnal)le on Feh. 2.')th, 1929, to a lati'r 
date, and furthei’ haviu”- filed a motion to vacate* the order 
of this court dated December 2f)th, 1928. and tlie said motion 
for postponement haviiii-- been lieard and considen*d, it is, 
for good cause shown. 

Ordered that the hearing on said motion and tin* hearing 
on the rule to show cause be, and tin* same herein- are ])ost- 
poned to the 2r)th day of .April, .A. 1). li)2!*, at 10 o'clock, 

a. m. 

AA^EXDELL P. STAFFORD, 

,J tisf icr. 

Order ('outiiiiiiiu/ Hoariiiff. 

Filed Apr. 2”), 192i>. 

# A jlK 

Come now the jiartic's h»‘reto. l)y their respective attor¬ 
ney of record (the attorneys foi- tlie Respondent Harry Al. 
Blackmer appearing specially foi- the pni-])os(* of the mo¬ 
tion only) and now, this 2r)tli day of .A])ril, .A. D. 1!>2!», l)e- 
fore Air. Justice Siddons, attoriu'ys for tin* r{*s))ondent move 
for a postponement of the lu*aring on tin* rule to sliow cause 
heretofore made returnalde on f\*b. 2.')th, 1929, to a 

29 later date, ami furthei- having tiled a motion to 
vacate tin* order of this court dated D(*cember 2(>th, 

1928, and the said motion for ])osl])onement having been 
heard and considered, it is. for good cause shown. 

Ordered that the hearing on said motion and the hearing 
on the rule to show cause be. and the same hereby are post¬ 
poned to the 25th dav of Alav. A.D. 1929. at 10 o'clock a. m. 

F. L. SIDDOXS, 

Justice. 
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Decree. 


Filed June 6, 1929. 


# 




This cause coming on to be heard on the motion of the 
defendant to vacate and set aside the order of this Court, 
dated December 2(5, 1928, and all proceeflings pursuant 
thereto and having been submitted to the Court, it is by 
the Court this (ith day of June, H)29. 

Adjudgetl, ordered and decreed that the said motion to 
vacate and set aside the oialer of this Court, dated Decem¬ 
ber 2(5, 1928, and all ])roceedings pursuant thereto, be and 
the same is hereby, overruled; and the defendant, Harry i\L 
Blackmer, is hereby given twimty (20) da(vs in which to 
tile his answer in the aliove entitled proceec 


mg. 

F. L. SlpDONS, 

Justice. 


.‘50 


Plea. 


F’iled Sept. 9, 1929. 




I 

r 


"Whereas heretofore Xathaii L. .Millei' and (leorge Gordon 
Battle, attorneys for the defendant, appeariilg specially for 
that ])urp()se only moved this Honorable Court to vacate 


and set aside the Oi'der to Show Couse he 


ein dated De¬ 


cember 2(5, 1928, and all proceedings pursm|int thereto, on 
the ground that this Honorable ('ourt had n)Dt and has not 
Jin'isdictioii of the defendant nor jurisdicticbi of this ]iro- 
ceediiig. for the reason and n])on the gruoiids mentioned 
ill said motion, and in i)articular moved tins Honorable 
('oui't to \acate and set aside the pnr])orted service herein 
of said Order to Show Cause on defendant yhile in Paris, 
France', pursuant to the ti'i'rns of said orderl and to direct 
the i-elease of Ids piaepei'ty wifliin the United State hereto- 
foi'e levied upon or seized or attemjited to Ipe levied upon 
or seized, Iiy the .Marshal pursuant to said oi'jder; and 
Wln'reas .said motion was made u])on tlije proceedings 
tlieretofori' had herein and upon the aflidavit bf said George 
Goi'don Battle thereto annexed, verified Febinary 2.‘5, 1929, 
and the affidavit of defemlant, \-erified Jannai’y 2, 1928, and 
AVhereas the said motion duly came on to be heard and, 
by order dated June 6, 1929, this Honorable Court over- 
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ruled and denied the said motiun aiid uave dei'eiidant tweiitv 
days in wliieli to tile ids answer herein; and defendant and 
his attorneys lielieve this lionoralde Coui1 lias not jurisdic¬ 
tion of defendant oi’ of tliis proceeding, and tliat said mo¬ 
tion sliould accordingly liave been granted; 

Xow, tiierefore, defeiulant Iiy his undersigned at- 
.‘>1 torney, appears ami answers lierein under protest, 
{lursuant to said order of June (i, 1!t2d, reserving all 
his claims and laghts in and under the said motion and the 
jiroceediugs had lliei-eoii; and sniijeid to sncli protest and 
resei'vation, for his pk'a to the charge contained in tin* 
Petition for (trder to Show Canse heretofore tiled on bi‘- 
half of th(‘ I’niU'd States, pursuant to which said Order to 
Sliow Cause of Deceiidier L’ti, 1!>2S, was issued, answers the 
allegations of sai<l petition as follows: 

1. Answering paragraph 1 of said I’etition for Order to 
Show (’'anse, defendant : 

(a) Adiniislhat oiioraliont thelithday of.lannary, 1928, 
K. A. Rover, (sie) I'nited States .\ttorney for the District 
of ('olnnibia. and Atlee I'oinerem* and Owen .1. Roberts, 
S])ecial Counsel for the T'niti'd Stati's of .\inerica, ])ri'- 
si'iited their petition to this Honorable Court for the issu¬ 
ance of snlijHeiias (liereinafti'r referred to as said Petition 
for Snl)p<enas) diri'oted to defi'udant, wlio was and is a 
citizen of the Cniti'd States, to ainieai' befort' this Honor¬ 
able ('onrt on Monday, .\])ril 2, 1928, as a witness in the 
ease of the I'nitiHl States vs. Harry F. Sinclair and .Mbert 
B. Fall. Criminal Xo. 4.9.J24 on tlie dcx'ket of this Ilonoralile 
('onrt. and that said l*eti1ion for Subpomas now appears 
of r(‘cord tlierein. 

{!)) Denies that said I’etition for Sniipomas was j)re- 
sented to this ilonoralile Court in accordance with the Act 
of Congress of .tidy M. 1!>2b. C. 7b2 (44 Stat. 8J.')) (herein- 
aft(‘r referri'd to as “said A'-t of Congress") and denies 
that said Ibhition foi-Snlijio-nas was in accordance with said 
.\ct of (''oiigress. 

(r) Alh'ges that said Petition for Snbpmnas 
o2 shows on its face that it was and is whollv invalid 
as a showing for the issuance of snbpeenas directed 
to defendant in a<‘cordance with said .\ct of CongTCSs, for 
th<“ iT‘ason that all alh'galions therein contained pretending 
to comsfilnti' sin-h showing are not based niion facts but upon 
mere unsupported, unverilied beliefs of the petitioners. 


23 


HAKEY M. BLACKMER VS. UNITED STATES. 

{(1) Alleges that said retilioii for Subpceiias expressly 
admits that defendant is beyond the juris'iiction of the 
United States. 

((;) Alleges that the pi-osentation of and the action of 
this Honoral)le Court on said Petition for Si|ibpoenas were 
entirely ex jiarte; that delendant was afford<3d neither due 
notice thereof nor duo opportunity to be hegrd therein; 

Alleges that defendant never received saiji Petition for 
Subixenas, or a true copy or due notice tlieij'eof, pursuant 
to said Act of Congress, or to cuiy order of this Honorable 
Court, or to any lawfully autliorized action bf any person 
whomsoever, in or in connection with the pt’oceedings, of 
any of them, alleged or jirayed for in saic| Petition for 
Order to Show Cause. j 

2. Answering paragrai)h 2 of said Petitioiji for Order to 
Show Cause, defendant: | 

(a) Admits that on the 9th day of Janujiry 1928, diis 
Honorable Court made ;ui order based upon the said Peti¬ 
tion for Subixenas for the issuance of ^he subpcenas 
therein prayed for, and that on the 12tli dav of January, 
1928, allegeil sul)ixenas were issued directed to the Consuls 
of the I'nited States and (sic) foreign countries for service 
upon defendant. [ 

(/y) Denies that sub|xenas were dul\| issued; 
Denies that said alleged subpamas |were duly is¬ 
sued in accordance with the terms of sa(d Act of Con¬ 
gress and or in accordance with tlie said prder of this 

Honoralile (’ourt. | 

(<■) Alleges that the allegcxl sulipanias refeijred to in par- 
agraiih 2 of said Petition for Order to Show Cause and 
therein alleged to have lieen issued on the 12th dav of Jan- 
uary, 1928, were in form as follows, to wit: 

I 

Supreme Court of the District of Colijimbia. 

Xo. 43324, Criminal Docket. 

The United States ] 

vs. j 

Hakrv F. Sinci.air and Albert B. FiALi.. 

I 

The President of tin* ITiifed Slates to-: 

You are hereby commanded to attend the kiid court on 
Monday, April 2nd, 1928, at ten o’clock A. |M., to testify 
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on belialt' of the I’liited States, aad not depart the Court 
witliout leave of the Court or District Attornev. 

Witness tl'e Honorable Waltei’ I. .McCoy, Chief Justice 
of said Court, January 12, 1!>2S. 

I Seal of the Supi'enu- ('ouii of ihe District of 
('oluml)ia. | 

FHAN'K H. ('UXXIXGHAM, 

Clerk. 

(Signed) Dy --, 

Clerk. 

.\iiswcriii.u' pai’ay'i-ai)li J of said Petition for 
J4 ()rder to Show ('ause, defcnidant : 

{(i) .\dniits llio alle.ualions therein contained. 

4. .\nswerin.u' ])ara.i:'rai)h 4 of said Petition for Order to 
Show Cause, defendant : 

(d) .Admit?' that the amount to bo tendered to each of the 
witnesM'-^ i-cfcrrcdjo in said order of this Honorable Court 
(based upon said I’etitioii for Subpaaias) for his necessary 
ex])i“nst-s ill 1 raveling- to and from AVashiuu'ton, 1). C.. and 
for his attendance at Court, was by said ordei' tixed and de¬ 
termined at .'roOt).()(). 

(h) Denies (‘acli and e\’ery otlnw allepdion therein con¬ 
tained. 

.') Answeriiia’ parayi-aph b of said Petition for Order to 
Show ('ause. defendant : 

(d) .Admits tliat|On the first day of Fi'bruai-y, 192!^, 
(Ii-orii’e ()rr. at Paris. France, I'xliiliited and laaul to de¬ 
fendant an alleged snlipmna in form and sniistance as set 
out in Fxhiliil “.X" attached to said Petition for Order to 
Show Cause, and left with defendant, at Paris. France, a 
dui)licate copy thereof: admits that said Oeorii'e Orr at tin* 
sanu‘ lim(> tendeia'd to defendant the sum of Fivt> Hundred 
Dollars (S-btIIH•<t) in currency of the Vnited States of 
.Ameri<'a ainl that d(‘feiidanl I’efnsed to take the said moneys 
or any ))art t hereof. 

{!>) .\s to th(‘ alienations that said (umrye Orr was a 
Consul of lh(‘ Fniti'd States at Paris, Fi'ance, defendant 
has ii<) knowledni' oi- infoi-mation theia'of su(Ti<-i(mt to form 
a belief, and tluMX'fore (hmii's the sanua 
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11 tiTiveliiij^ 
Court sits 


(c) Denies that the matters and things done alleged in 
paragraph 5 of said Petition for Order to Show 
3o Cause, or any of lliern, constitute due or lawful serv¬ 
ice of one of said alleged subpoenas iipoi:. defendant 
in Paris, France, on p^ebruary 1, 1928, or at any! other time, 
or that said alleged matters and things done,j or any of 
them, liad any legal force or effect. j 

Denies that said alleged subpama ever haq any legal 
force or effect at I’aris, France, or elsewhere. | 

((/) Alleges that at the time of said alleged service of 
saitl alleged subpmna defendant refused to accei|t the same; 

Alleges tliat in tendering said Five Hundred Dollars 
t$.3()0.()0) to defendant, said Crr did not infornfi defendant 
that tlie same was for his necessary expenses 
to and fi'om the jdace at which tl.ds ilonorabh 
and or for his expenses in attendance thereat. 

(e) Alleges that said alleged subpoena was nbt issued or 
sei-ved under the authority of said Act of Congress, or pur¬ 
suant to anv order of this Honorable Court under said Act 
of C'ongress; alleges that said alleged subpoena contained 
no notice to defendant that it was issued undbr authority 
of said Act of Congress and or i)ursuant to any order of 
this Honorable C'ourt: that neither the original nor a true 
copy of said Petition for Subpeenas, or saiej Crier for 
Subpo'iias, was served as a part of or in comliection with 
or to accomiiany saiil alleged service of said ^iiGged sub- 
pa-na; that no due or lawful notice of any kipd was ever 
furnished defendant that said subjiania was iskied and/or 
was served under authoi'ity of said Act of Coiy^'ress and/or 
pursuant to any order ()f this Honorablej ('ourt. 

Mb 6. Answering ])aragraph b of said f’etition for 

Order to Show Cause, defendant: | 

(«) Admits that said Ceorge Oi-r made to ihe Clerk of 
this Honorable (’oui't a ])retend(*d return of 
sei'vic(' of said alleged sub])a'na and of the alleg 
said money, as aiipears of record in said cause l(The United 
States vs. Harry F. Sinclair and .\lbert K. Falj, No. 4o.324, 
C'riminal Docket); admits that a true co]))' ofjsaid alleged 
subpu-na and of said alleged return thereof attached 


aid alleged 
ed tender of 


to said Petition for Order to Show Cause, ma 
“A" therein, and are made a })<irt of said 
Order to Show Cause. 


ked F.xhibit 
Petition for 
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(h) As to tlu* iolj lluit ' aid consur'made said 

pretended return of said allt'.uod service and of said allei;*ed 
ten<l(M', d(dV!idaiil has no kaowh'di.:.-!* oi- information lliei’oof 
sufiicient to form a Ix'liof, and tlieii'forc denies llu* same. 

(r*) Denies that, said ]>r(‘tended return of said allea*od 
service' and oi- sajd alle.u’ed t(*iid(‘i‘, was due or lawful or 
lliat tiu' sanu' liad or has any |(‘-*:d feo'ce or ('t'te^'t. 

{fl) Alleges that >aid prohnidrd re'turji on its face* shows 
that it was not din' or lawful in that it sliows that (h'fendant 
(lid not nux'ive dm* ov lawful notiee tliat said alleii'txl suh- 
]»(cna atul or said alh'ut^d tender was pni-suant to said Act 
of ('onu'ix'ss: ami that (h'feiidanl did not vccvivv dm' oi* 
lawful *ioli('(* lhati>aid inom'v^ t<mlered were for (U'fe'iid- 
ant's m'(*i*ssar\' I'Xjunisos in t r;i\(‘ling to and from llu' ]»hnH' 
at which the' Ilomoahlc (’oiiia sits and for defendant's e'x- 
penses in attt'ndaina' tlu're'at. 

(/■) Allegt's that tin' affida\ it of <i'rvice required hy pat’a- 
graph .’i of Law ILih* L* of this Honorable ('ourl was not 
made'. 

lu 7. Answt'riim’ paraa,rai>l! 7 of said l\‘tition for 

Order to Show ('aust*, ch'fi'Twlant : 

((/) Admits tlu' alleu'ations t!n*reln contaim'd. 

(h) Alleges tliat said cast* ('The Lnited Statt's \s. Harry 
Sim'laii' and Alb(‘rt IL Fall, (h'iminal Dock(*t Xo. 4.’>,- 
o24) was not calh'd for ti'ial on Api'il 2, 192S, and that di'- 
feMulant did not re'tx'ivi* dm* or lawful noti('(' that tlu' trial 
of said case' was e'outinm'd t<‘ A])ril !k 192‘^; that tlu're' we're 
no ])r('K*e'edings in said (*ast' on Mot,day, A]u*il 2nd, l!*2S, at 
ten o'clock a. m., or at any otlu'r time' on that da>': that de‘- 
fendanl e'ould not havt* tt'stifn'd in said e'ast' on Api*il 2, 
1928, on Ix'half of the' Fnited States, or otherwist*, liad he 
then appe'are'd in i-esponsc to '-aid subjwna : that de'fe'ud- 
ant was not called las a witne-.^. or otherwise, in said e'ase' 
or by or on behalf of this Honorable Court, at any lime on 
April 2nd, 1928. 

8. Aiiswe'ring i^aragraph s of said Petition for Order to 
Show Cans(\ deftuidant : 

(e?) Admits that,tin* trial of said criminal case Xo. 4.‘h- 
o24 was (‘ommence'd in this Honorable Court at ten o'ldock 
a. m. on Monday, A]>ril !k 1!*2>^: that said Atlee Pome'rene 
and Owen .1, Kobtu-ls, S]n'cial (h>unsel for the United States 
of Ami'rii'a, re^ejueste-d this Honorable Court to have tlie 
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Clerk call defendant; thal this Honorable Court instructed 
the Clerk to call and the Clerk did call “H. H. Blackmer”; 
that defendant did not respond to saitl call an.I did not ap¬ 
pear. 

(h) Denies that defeiulant was called “as a wit¬ 
ness’’; j 

dS Denies that defendant neji'lected an^l reftised to 

appear. j 

(r) .\lleges that defendant was not conimahded by said 
alle.ued sn1)]i(ena to attend the trial of said (jase on .Mon¬ 
day, .April 9, 1928. but was commanded to attend said trial 
on April 2, 1928; that no trial of said case was had on A])ril 
2, 1928; that defendant was not lawfully bound to attend 
the trial of said case on Ajiril 2, 1928, on Apijil 9, 1928, or 


at any other time. 

9. Denies each aiul eveiw allejia.tion in saidj Petition for 
Order to Show (’ause not hereinafter exi>ressl\| admitted or 
denied. 

.And foi' a tirst further plea— 

Defendant re-alleles the allegations contaiined herein¬ 
before as if here repeated at length; and 

Alle.u'es that said Onler for Siibixenas an<! the alleu'ed 
issuance and alleged sei'vice of an alle.ued subjKpna and dr 
snbpa-n;is pursuant thereto. ref'U’red to in parayrapiis 
“2,” “d." and of the said jietition, and tin* pretended 
return of such alle,u(‘d service, referred to ii!i paraii'raph 
“b’' of the said petition, and the iprovisions of the Act of 
Con.eress of July J, 1926, C. 762 (44 Stat. 8.‘>5) pursuant to 
which said proceedinu's were alleged to have been taken, 
wo'c and are mill, void and of no force and effect because 
they are in conflict with the Constitution ofl the Cnite«l 
States, especially the provision of the Fourth jAinendment, 
providinji' that the ri.u'ht of the people to be secure in their 
])ersons, houses. pa])ers. and etTects, aijainst unreasonable 
seizures, shall not be violated; Die Fiu’hth .Amendment, 
providing that excessive fines shall not be imposed, 
.■>t> nor unusual punishments inflicted; the Sixtli Amend¬ 
ment. providing that in all criminal prosecutions, the 
accused shall enjoy the-riulit to be informed o:‘ the nature 
and cause of the accusation; the Sixth Amendment, provid- 
inii' that in all criminal prosecutions the accusecj shall enjoy 
the riji'ht of trial by jury; the Sixth Amendmen[f, providing’ 
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that in all criminal prosecntions. ‘ arcusod shall enjoy the 
right to have compnisorv ]>ro('ess of ol)taining' witnesses in 
his favor, and of tin' Kiftli Ainc*ndiTU‘nt, Mint no pei'son sludl 
be dei)rived of lif(\ liberty oi* i)i*o])(M‘ly witliont due process 
of law. 

And for a second further plea — 

Defendant re-alleg(‘s tli(‘ allou-.-itiiuis contained Iuuvmii- 
])efore as if here 7’(*peaf(‘d at lt*nu*t!i, nnd 

Alleges that sai<l P(‘tition foi* ()rdej* to Show Cause was 
not verif5(Hl as 7H‘<inired by Law Pule 17 ami f]'|uity Pule 
Xo. S of this Ilonoi'abl(» Court. 

And for a third furtlnu* ploa -- 

Defendant re-alleg(‘s tin* alIo'.tal ions contaim^d herein¬ 
before as if liert‘ r(‘p(‘al(‘<l at leni^th. and 

Alleg‘(*s that thy said (trdtu* to Show (hnise herein i-^ too 
vague and indetinite t(» b(» readily nnd(M*stood and to a<* 
quaint defendant witli tin* fa<'ts ('oustituling tin* allege^l 
contem))t therein i*efen‘ed to. in folh»wing particudars, 
to wit : 


Tin* sub|)<cna which it is alh*ged ihert'in d(*t(Midaut neg¬ 
lected, failed and lad’nsed to obey, is not se])ciiied or de- 
s(M*ibed exc<*pl that it is alM*ge<l lliat sueh snb]»<i*na 
40 was luM*tdofor(‘ issu*‘d'* by 1 Ids Honorabh* (han’t 

I 

and was s(*rv(*d ui»on defendant to appear before* 
this }lonoi*abh* (han’t as a wit im'ss in the cast* of 'Tin* CnittMl 
States vs. Hanw F. Sinclair and Albei’t IL Fall, Criminal 
X’o. 4^L.*^24, on tin* dock(*t of this lIoTiorabh* Court, tin* eir- 
cunistanc(*s of which ai'e* alh'geel in said Oi’dei’ to Show 
(hiuse to ])(* very fully se*! out in e'crtain nn*lion of ]»lain- 
tiff alleged in said oreleu- to Im* tiled iM*r(‘in. 

Alleges that thre*** ])]*(*ten<h*d suh]>o‘nas ha\dng I’elatiou to 
said case liave ('onn* to tin* alt(*ntion of defendant one such 
sid)p(ena alleged to haxn* hee'u serv(‘d on defendant l»y 
(Jeorge Oi’r, at Fai’is, France*, on May 27, 1!127: eaie* such 
subpeena alU*gf*el to have* het*n se*rvi*el on de*fe‘ndant liv liay- 
niond Davis at Paris. Frain***, on dune* 7, 1027. -all a- ap¬ 
pears in the' re*e'orel,s of tliis lionorabii' <h»ui*l in ddn* Fidt(*d 
States vs. Hari’y M. I>lae'kme*i’. (h»nt(*inpt Xo. l(>;--and one* 
such subpeena allegeel te) have* bee*n*se*rve*el on de*fe*nelanl by 
said Orr on Fehrnai-y 1, P>2S. as :ij)pe*ars in the saiel Pe*fi- 
tion for Order to Show (hnise*. 

Alleges that neitlu'r the* ^'inotie.n of plainlilT" r(‘fe‘rre*d 
to in said Order toiShow Cause, or a true copy thereof, ac- 
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vov duly or 
and that it 
I‘motion of 


compaiued said Ordor lo Sliow Caiiso, or was (.» 
lawfully received in any maiiiior In’ defeiidaut ;j 
is impossible lo tell from sai<l Order whieli 
plaintiff” is referred to,-—wlu'tlier the motion for Order to 
Show ('ause appeariii.e,’ in the reeords of this lIouorabl3 
('ourt in The I'nited States of Ameriea vs. llarrv M. 
Blaekmei’, Contempt Xo. 1(1, or whether the s^iid Petition 
for (Irder to Show Cause in d’lie I niled States|of Ameriea 
vs. Harry .M. Bl.-ickmer, ('onteni])t Xo. lyj or whether 

41 some otlier motion or pi-lition. 

And for a fourth fniMlier plea— 

Defendant re-allei>es the aileirations contained hereinbe¬ 
fore as if here re])eate(l :il lenetli, and 

Allei>es that ihei'e is notliine,’ in said Ord^n- to Show 
Cause to put llie did'i'iidant upon due or lawful notice that 
said Onler was issued in aceoi-daiice with said Act of July 
.'h 192(), C. 7S2 (44 Slat. Sd.')) ; lliat »l(‘f(“ndan| has never 
been duly oi‘ lawfully informed of the facts coinj;tituting- his 
alleged offense herein. 

And for a fifth furl Inn- i)lea— 

Defendant re-alh‘g'es the allegations contaibed herein¬ 
before as if hei'e repeal('d at leng'th, and 

Alleges that tlno’e are no grounds shown in s;jid Order to 
Show Cause or in said Petition for Order to Show Cause 
whv the Marshal of the District of Columbia should be or- 
dered to levy upon and seize the pro])erty ot defendant 
within the riiiteil Slal(‘s of tin* •unomit and value of One 
Hundred Thousand Dolhu's ($100.(H)()), or so much thereof 
as may be found, and to hold the same until further order 
liy this Honoralile Coui'l foi- the pni-])ose of satisfying any 
judgment that may be i-eiidered a.g.ainst defcmdant in this 
proceeding. ! 

And for a sixth fnrlhei- plea— 

Defendant )-e-all(*gt‘s the allegations contained herein¬ 
before as if her(‘ repeated .at haigJi. and | 

Alleges that Ordei- to Show Cause w.as not acconpianied 
with a co])v of s.aid Petition for Otaha- to Sho\y Cause, or 
an affidavit, oi- of any notice thereto snVisciabeil; that de- 
fcaidant was not serx'ed with s.aid copy; tl ;it the ])ur- 

42 ported return of said Oi'dei' to Show Cause does not 
show the fact .all contrary lo the provisions of par¬ 
agraph 1 of Law Kule 19 of this Honorable Court. 
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And for a seventh further jjlea - 

Defendant re-alleij:es the allei:ations eontained lieiann- 

o 

before as if here repeated at leiiutli, and 

Alleyes that said Order to Show (’anse was not ])ublislHal 
in the Washington Law Heportei-. as required l)y ))ara- 
graph 4 of Law Rule 19, of this ITonoi-able Court. 
And for an eighth further plea— 

Defendant re-alleges the alleirations contained hciaMii- 
before a.s if hei^e re))eated at length, and 

Alleges that the I'nited States Mr.rshal did not m.ake tlie 
seizure or levy of defendant's property ordered in said 
Order to Show ('anse, or as eontern))lati‘d or authorized by 
said Act of ('’ongiyss, oi- any lawful s(‘izure of oi" h*vy u])on 
the property of this defendant ; tha' th<' jinMeiitled levy and 
seizure of the Ignited States Marshal in and for the District 
of (’olumbia made on or in coniH-ctioii with said Onhu- to 
Show ('anse and his preteiuled return thereon a]q)eariiig in 
the records of this Honorable Court wen* u])on pro]ier1y all 
of which had previously l»e(*n seized ainl levied ui»on by 
said Marshal and which was then being ln*ld by him under 
the orders of this Honorable ('ourt in the T’nit(*d States of 
America vs. Harry M. Blackmer. ('ontempt Xo. Hi, for the 
purpose of satisfying any judgment that may be rendered 
against defendant in .said last-mentioned action: that said 
property was not subject to seizure in this Contemiit Xo. 

18. 

43 And for a ninth further plea — 

Defendant re-alleges tlie allegations contained 
hereinbefore as if here re))eat<*d at length, and 

Alleges that no affidavit in connection with tin* att.ach- 
ment of defendant's ]iroperty ord(*red by said Ordei- to 
Show (kiuse was made to comply in statemi'iit with the iiro- 
visions and reijuirements of Sec. 44.") of the Code, as 
amended by the .Act of Congress a])])roved April 1!). 19"J0.— 
contrary to the provisions of ))aragra]»h 1 of Law Rule !> of 
this Honorable Court. 

And for a tenth further ])lea— 

Defendant re-alleges the allegations contained hereinbi*- 
fore as if here repeated at length, and 

Alleges that the testimony expected from defendant as al¬ 
leged in said Petition for Order to Show (’anse in United 
States of America vs. Harry P. Sinclair and Albert B. Fall, 
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‘ l)i‘etended 
^vlition for 
)t*rl'orm Ids 


Criminal Docket No. l.'k.'l'Jd, it adinissilih' al all, would have 
been circumstantial in cliai’adcr and unlv of inferential, if 

of anv, value; that the dirocl leslinionv introduced in said 

* « 

case by the United Slates 1 lironah its wltnessl, one M. T. 
Mverhart, covering, among oIIkm' matters, the same ground 
exjiected to be covered by (hd'endant as allegeil in the said 
Petition to Show Cause, would have rendered the ex])eeted 
testimonv of defendant inailndssil'.le; that said witnes.s'' 
Kverliart, and Ids t(‘stinion\’ weia' a\ailable to the United 
Stall's on the date of said Petition for Sidipo'n;;s and at all 
times subsequent to Decembi'r Ml, llt'JT; and del'endant was 
so advised and such advice was a factor in liis lecision not 
to respond to the said subpo-na allegt'd lt» have lieen served 
upon him. | 

44 And for an eleveidli fiu'tlier plea— ! 

Defendant re-alh'ges tiu' allegatioiirj; contained 
liereinbefore as if liere repeati'd -d length, and 
Alleges that after the alh'ged ser\ii-e of th 
sub])u'na referred to in iiaragrapli b of said 
Oi'der to Show Cause, defeiidaid. desiring to 
legal oldigations (if any), obtaini'd ojiinions in|lhat regard 
from several attorneys at law of high repute itj the United 
States: that he was adviseil by each and all of said attor¬ 
neys after full consideration, tha> he was not under any 
such oliligation, but that on tin- contrary, s:dd alleged serv¬ 
ice ami the proceedings inirportiiig to au1hori;je the same, 
and tin* jirox isions of said .\ct of Congri'ss. wi'ia* nnconsti- 
tutional and wholly void and of no forci' or elfect for the 
I'easons hereinbefore mentioned, and relying on such ad¬ 
vices defendant did not appear ;iccording to tlij* pni-ported 
demand of said pi’etended subixena so allegedlvj served. 

And foi- a twelfth further ple;i— 

Defendant re-alleges the* allegations conl;d 
l)efore as if here repeated at length, and 

Alleges that this action (Conli'inpl Xo. IS) ;in(l I'nited 
States vs. Harry M. Blackmer, (’ontempt Xo. Id, i)ending 
l)efore this Honorable Court r('late to the allegt'd rt'fusal of 
defendant to respond to alleged ';nb])u*nas all j(d‘ identical 
form except as to the dates of the fial therein 
that each of said subpoenas was alU'gedly retpie 
sued to elicit from defendant exactlv similai- til 


ii'd herein- 


will more fully appear from the i)etitions for orders to 


•eferi'ed to; 
sted and is- 
‘stimonv as 
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sliow fause in said two nis; llial all of said al- 
45 leged subpcjpnas purported to command defondant to 
attend the trial of The United States vs. ITan-y F. 
Sinclair and Albert 1>. Fall. Xo. 4.3.324, ('i-iminal 
Docket; that the uncompleted trial of said case Xo. 

43,324 Criminal Docket and the comjih'ted second trial 
thereof were on the same indictment; that the contem])! al¬ 
leged in said (’ontem])! Xo. H! and that alleged in said Con- 
tern})! Xo. 18, are alleged to be con1em|)ts of the same coni’1 ; 
that at the time of the commeiuannent of ])roceedings in this 
Contem{)t Xo. 18,—Cont(*m|)l Xo. U! was janiding (and is 
now })ending) before this Honorable ConiT. and attorneys 
for defendant, a})pearing specially for tin* }»nr})os(‘. had 
tiled pleadings and had made showing therein in defenst* of 
what is in substance the same charge as that alh'ged in this 
Contem})t Xo. 18; that this procet'ding is an a1tem])t to in¬ 
flict double ))nnishment n])on defendant foi- wh;\t is in fact 
and substance Init oin* offensi*, if anv. 

Wherefore defmidant |)rays JiidgmcMit Unit he is not 
guilty of contem])t of ('onrt. as charged in said Petition for 
Order to Show Cause, and directing the releasi* of his prop¬ 
erty within the United States, lienMofori* sei/.i'd oi' claimed 
to have been seized by the .Marslnd ])ni-})or1 ing to aC })ur- 
snant to said Order to Show Cansi*, to wit : $1(M).()()() ])ar 
value of First Liberty Loan Bonds and that this jiroceed- 
ing be dismissed. 

GEO. (JORDOX BATTLE, 

Aftonieii for Dofioidmil. 

Appearhtu as IJrrr'nthi'fdrc Slafrd. 

Dated Sejitember 7. 1929. 



Demurrer. 


Filed Se]). 12, 1929. 


-i' ^ • 

And now comes the United Stales, by its attoiaieys, T.eo 
Rover, United States Attorney for the District of Colum¬ 
bia, and Atlee Pomerene and Owen J. Roberts, S|»ecial 
Counsel for the United States of America, and demurs to 
sub-paragraph e of the (ith paragraph of the defendant’s 
First Plea, and also demurs to the defendant’s First Fur- 
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Iher Plea, Second Furtlier Plea, Sixlli Further Plea, 
Seventh Furtlier Plea, Eii>-litli Further Plea and Ninth 
Further Plea, and says that the said Pleas ai’e bad in sub¬ 
stance. 

LEO A. HOVE^^, 

United States Attorney. 

ATLEE POMEiRENE, 
OWEN J. R0B)BRTS, 

Special Counsel. 


I 

Note.— Among the matters of law intended to be argued 
in support of the foregoing Demurrer are the following: 

1. The provisions of paragraph 3 of Law Rule 19, the 
Iirovisions of Law Rule 17 and Equity Rule| 8, the provi¬ 
sions of paragraph 1 of Law Rule 19, and the provisions of 
paragraph 4 of Law Rule It), all of the Supi^eme Court of 
the District of Columbia, are inapplicable to the present 
contempt proceeding. 

2. The Act of July 3, 192(5, C. 7G2 (44 Stat. 835) does not 
violate in any manner the provisions of the Fourth, Fifth, 
Si.xth and Eighth Amendments to the t'onstitution of the 
United States or any other provisions thereof. 

3. The Act of July 3,192G, (h 7(52 (44 Stat. 835), is consti¬ 

tutional and binding upon the defendant. 

47 4. The levy and seizure by the United St;.tes Mar¬ 

shal of defendant’s property under the order of this 
llonoi-able Court, which property was then being held by 
him under a levy ami seizni’e pui'suant to the order of this 
llonorai)lo Court in the United States of Ameiica vs. Harry 
M. Blackmer, Contemi)t No. 1(5, was lawful ajid valid, sub¬ 
ject only to the said prior levy and seizurej and the lien 
thereof. I 

5. The provisions of i)aragraph 1 of Law i^ule 9 of the 
Supreme Court of the District of Columbia! are inappli¬ 
cable to the present contempt proceeding. ! 

G. The aforesaid Pleas of the defendant are bad for other 
reasons on their face. 


3—5132a 
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Replication. 
Filed Sei). T2, 1929. 


And now comes tlie I'niled States. l)v its Attornevs, Leo 
Kover, United Statf,‘s Attorney for tlie District of (Colum¬ 
bia, and Atlee Pomerene and Owen .1. Roberts. Special 
Counsel for tlie United States of Anu'rica, and for its 
replication to the alle,u'ations of fact contaiiu'd in sub-jiara- 
^ratih h of para.urapli 7 and snb-parau'raph c of paragraph 
S of defendant's First Plea avers as follows: 

h'hat the did'endant was subpomaed to a])pear on .Mon¬ 
day, April 2, 1!)2S at 10 o'clock a. m.. to testify on behalf 
of the United States, and under said snbjxena was com¬ 
manded not to de])art the Court without haive of the (Conrt 
or District Attonu'y: that tin* trial of criminal case* Xo. 
4.3,.'124 was continued by order of tliis Honorable (hnirt 
fi’om Monday. April 2. 192S: to .Monday, .\pril 9, 
4S 192S, that said continuance was ordered in open 
court and witnesses snbjieenaeil to appear on Monday, 
April 2, were commanded by the Ciairt to apiiear on Mon¬ 
day, April 9. 1928: that had tlu‘ defendant not lU'glected, 
failed and refused to oliey tin* snbpo-na duly seiwed upon 
him. and had the defendant a])peared in court on .\pri! 2. 
1928 in obedience to the said snbixena. lu‘ would have been 
duly advised of the continuance and tin* order of tin* Court 
that witnesses subpamaod to ap])(‘ar on .Vtiril 2 should a{)- 
pear on April 9. 1928: that the sai<l alleged failnn* of the de¬ 
fendant to receive due or lawful notice of tin' continuance is 
due entirely to the failure, neglect and refusal of the de¬ 
fendant to obey the snbixxnni duly served u])ou him: and 
that the defendant, having been duly sul)i)!enaed to a])i)ear 
as a witness on April U1-? Jiiid iiaving tlu'reby been com¬ 
manded not to depart the ('’ourt without the h'ave of the 
Court or Disti-ict .\ttonu‘y was lawfully bound to attend the 
trial of said criminal case on April 2. 1928 and any post¬ 
poned date thereof unless and until excnscxl or discharged 
liy the Court or District Attornev. and that the defendant 
was never so excused or discharged by Court or District At- 
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torney on Ai)ril 2, or April 9, 1928. or at ami other time or 

date. 

LEO A. ROVEli, 

United States Attorney. 
ATLEE PO.MEKEXE, 
OWEN J. ROBERTS, 

Speaial Counsel. 
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Joinder of Issue. 
Filed Sep. 12,1929. 


* 




And now comes the United States, by its attorneys, Leo 
Rover, United States Attorney for the District of Colum¬ 


bia, and Atlee Pomerene and Owen J. Ro 


Counsel for the United States of America, and joins issue 


with the defendant upon the allegations of facj 
paragraphs 1, 2, 4, 5, sub-paragraphs a, h, c a 


jerts, Special 


t contained in 
nd d of 6, and 


sub-paragraph h of 8, of the defendant’s First Plea; and 


also joins issue with the defendant n})on the 


fact contained in the defendant’s Third Further Plea, 


Fourth Further Plea, Fifth Further Plea, 'I 
Plea, Eleventh Further Plea and Twelfth Fu 

LEO A. ROVER, 
United States 


allegations of 


eiith Further 
•ther Plea. 


.9 Attorney. 


ATLEE PO.MERENE, 
R. ' 


OWEN J. ROBifRTS, 

Special Counsel. 


Memorandum. 


September 16-17.—Hearing of cause. At'gument and 
Trial. 


Motion of Defendant on Pleadinys for Jiidyment. 


Filed Dec. 30, 192i), (as of) Sep. 16, 


1929. 


* 


# 




* 


)earing espe- 
ed this Court 


The defendant herein, by his attorneys ap 
cially for that purpose only, having mo\ 

50 to vacate and set aside the Order to [Show Cause 
herein, dated December 26, 1928, and all proceedings 
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pursuant thereto on the ground that this Court had not 
and has not jurisdiction of the defendant or .jurisdiction of 
this j)roceeding for the rc'ason and uixui tlu* grounds men¬ 
tioned in said motion and by order dated .June (5, 1929, this 
Court iiaving overi'uled and denied the said motion and giv¬ 
ing the defendant leave to tile his answer herein, ami the 
defendant having filed his plea under ])rotest pursuant to 
said order of .June (!, 1929, reserving all his claims and 
rights in and under the said motion and the proceedings had 
thereon, and the United States Attornev for the District of 
Columbia and Specihl Counsel for the United States of 
America having filed on behalf of the United States a .Join¬ 
der of Issue and a Demurrer, as aj)pears by the record 
herein, 


“Now, thei'eforc', the said ilefendant, la-serving all his 
claims and rights under the said motion and the proceed¬ 
ings had thereon and subject to such i)rot(‘st ami reserva¬ 
tion, moves by his nmlersigned attoiaiey ui)on all the i)lead- 
ings and proceedings herein foi' judgment that he is not 
guilty of contempt of court as charged herein and directing 
the release of his property within the United States hereto¬ 


fore seized or claimed to have been seized l)v the United 
States ^larshal, and that this proceeding be dismissed 
upon the following grounds which appear upon the face of 
the })leadings, proceeilings and record herein: 

“1. That the petition of .January !), 192S, herein for the 
issuance of the sulipamas therein descril)ed. hereinafter 
called said Petition for Subpiena, shows on its face tliat it 
was and is wholly invalid, as any proper or other showing 
for the issuance of subpamas directed to the defendant in 
accordance with the Act of Congress of .July 3, 1926, 
51 C. 762 (44 Stat. 8.35), hei'einafter referred to as said 
Act of Congress, for the reason that all allegations 
therein contained i>retending to constitute such showing, are 
not based upon facts l)ut upon mere unsui>poried, unverified 
beliefs of the petitioners: and the said petition for Sub- 
pumas expressly admits that the defendant is beyond the 
jurisdiction of the United States and the presentation of 
and the action of this ('ourt on said Petition for Sub¬ 
poenas were entirely ex parte: and that the defendant was 
afforded neither due or any other notice thereon nor due 
or any other opportunity to J)e heard therein; and tlie de- 
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fendant never received said petition for Suljjpcenas or any 
copy thereof or any due or other notice theireon pursuant 
to said Act of Coni^ress or to anv order of tlliis Court or to 
any lawfully authorized action of any party tvhomsoever in 
or in connection with these proceedings or any of them. 

“'2. The alleged sul)})oenas directed to the defendant as 
described in the said Petition for Subpoenas and each of 
them had nothing on the face thereof to indijcate that such 
subpauias or cither of them were issued or i served in any 
way pursuant to or under tlie authority of the said Act of 
Congress, but on the contrary each of the ^aid subpoenas 
was in the identical form used in this and aljl other United 
States Courts before the passage of said Act of Congress 
and also since the passage of said Act in the usual and 
ordinarv cases in said Court in which the said Act of Con- 
gross is not invoked, and therefore the said defendant was 
not in any way notified by anything that ai^peared on the 
face of said subpoena that it was issued unddn- or pursuant 
to the authority of the said Act of Congress, l[)ut on the con¬ 
trary he was justified in believing on the face of the 
52 said subpama and from all the effects; and proceed¬ 
ings connected therewith that the said subpoena 
was the usual su1)p(ena issued in cases in thi^ and all other 
United States Courts in which the said Act of Congress is 
not invoked or concerned; and that by reason of the fore¬ 
going the defendant was under no obligation to comply 
with the direction contained in the said alleg-od subpoenas. 

“2. Tile alleg(‘d service of the said subjyuna upon the 
defendant was wholly illegal, null, void and of no effect, 
because at the time of such alleged service of said sub- 
]) 0 ‘na the proper legal tender was not made fo the defend¬ 
ant for his necessary traveling e.xiienses arjd for his at¬ 
tendance at Court as reipiired by the said Acj of Congress, 
anti that the said George Orr, in attempting ajid pretending 
to make the alleged tender of $500.00 did not inform the 
defendant that the same or any })art thereof was for his 
necessary expenses in traveling to and front the place at 
which this Honorable Court sits and/or for! his expenses 

in attendance thereat. I 

( 

‘•4. The said alleged subpoena was not iss|ied or served 
under the authority of said .\ct of Conejress or pur¬ 
suant to any order of this Court under saidj Act of Con- 
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gress; and said alleged snbpieii:! eotitaiiied no notice to 
defendant tliat the same was issued under authority of the 
said Act of Congress and/or i)ursuant to any order of ihis 
Court; that neither the original or any copy of said Peti¬ 
tion for Suhpanias nor said order for subpcnnas was 
served as a part of or in connection with or to accompany 
said alleged service of said alleged subpoena; that no due 
or lawful notice of anv kind was ever furnished defendant 
that said subpmna was issued and or was served under 
authority of said Act of Congress or pursuant to 
53 anv order of this Court. 

“5. The said pretended return on its face shows 
that the said alleged service of said subpoma and oi' the 
said alleged tender was not due or lawful or had anv h'gal 
force or effect in jthat the said return shows that the de¬ 
fendant did not receive due or lawful notice that said 
alleged subpania and or said alleged tender was ])ursnant 
to said Act of (’ongress and the defendant did not receive 
due or lawful notice that said moneys alleged to have* Ix'cn 
tendered bv said Orr wioh* for deftnulant's necessai’v ex- 
penses in traveling to and from the place at which this 
Honorable Court sits and for defendant's expenses in at¬ 
tendance thereat: 

“6. The affidavit of service re(iuircd by Paragraph 3 
of Law Rule 19 of this Court was not made. 

“7. The said case (ITiited States v. Ilai-ry F. Sinclair 
and Albert B. Fall, Criminal Docket zr4.‘)324) was not 
called for trial on .\pril *2, 11)2S and the (h'fendant did not 
receive due or lawful iiotice that the trial of said case was 
continued to Ai)ril| !), 1928; there w(>re no proceedings in 
said case on Monday, A]n-il 2, 1928 at 10 o'clock a. m. 
or at any other time on that day; the defendant coidd not 
have testified in said case of April 2. 1928 on behalf of the 
United States or otherwise had he then a|)peared in re¬ 
sponse to said subpu'na. Tlu' (hd'emlant was not called 
as a witness or othei’wise in sai<! case or by or on behalf 
of this Honorable C’ourt at any time on April 2, 1928; that 
defendant was not commanded bv said alleged subpaaia to 
attend the trial of said case on .Monday, April !), 1928, ])ut 
was commanded to attend said trial on April 2. 1928; tliat 
no trial of said case was had on April 2, 1928; that defend¬ 
ant was not lawfully bound to attend the trial of said cause 
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on April 2, 1928, on April 0, 1928, o| at any other 
54- time. I 

“8. The said order for Subpamas and the alleged 
issuance and alleged service of the alleged subpoena pur¬ 
suant tliereio and tlie said pretended return and the 
provisions of the said Act of Congress puri|;uant to which 
said proceedings were alleged 1o have been taken and each 
and all of the proceedings were and are null, void and of no 
force and effect because they are in conflict with the Con¬ 
stitution of the Ignited States, especially tlu' provisions of 
the Fourth Amendment providing that tlah right of the 
people be secure in their persons, houses, papers and 
etfects against unreasonable seizures, shall not be violated; 
the Fighth Amendment providing that excessive fines shall 
not be imposed, nor unusual punishments| inflicted; the 
Sixth Amendment providing that in all crijminal prosecu¬ 
tions the accused shall enjoy the right to be informed of the 
nature and cause of the accusations; the Sixth Amendment 
])ro\idiug tliat in all criminal prosecutions the accused 
shall enjoy the right of trial by jury; the Sixth Amendment 
pi-oviding that in all criminal prosecutions the accused 
shall enjoy the right to have compulsory process for ob¬ 
taining witnesses in liis favor; ;nul the Fifth Amendment 
])roviding that no person shall be deprived of life, liberty 
or property without due process of law. 

“9. The Petition for the Order to Show Cause herein 
was not v(!riti(‘d as i-equired by Law Kule 17 and Equity 
Pule 8 of this Coui't and also the said Petition was insuffi¬ 
cient to justify the issuance of the Order t( Show Cause. 

“10. Idle said Order to Show Cause was aad is too vague 
and indefinite to be readily understood and/or to ac(iuaint 
the defendant with the facts constituting the alleged 
55 contempt therein referred to in the following par¬ 
ticulars; to wit, the sulipama which jit was alleged 
theix'in defendant neglected, failed and refijised to obey is 
not specified or described except that it is alleged that such 
subpeena was ‘heretofore issued' bv this Honorable Court 
and was served upon defendant to ap])ear before this Hon- 
orabh“ Court as witness in the case of the Thiited States v. 
Harry F. Sinclair and Albert B. Fall, Criminal #43324 
on the Docket of this Honorable Court, the circumstance of 
which are alleged in said Order to Show Cause to be very 
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fully set out in a fertain motion of plaintiff allej^ed in said 
order to be filed herein; four pi'eteiub'd subpoenas having 
relation to said ease have come to the attention of defend¬ 
ant—one such subjuma alleged to have been served on ile- 
fendant by Geoige Oi-r at Paris, France, on May *27, 1927; 
—one such sub[)a“na alleged to have been served on ile- 
fendant liy Raymond Davis at Paris, France, on June 7, 
1927;—one alleged subpiena having been received by de¬ 
fendant commanding his ai)pearanee at this Court on the 
sixteenth day of January, 1928; and one subpama alleged 

to have been served on defendant bv said Orr on Februarv 

» * 

1, 1928; neither the ‘motion of jilaintiff’ referred to in said 
Order to Show Cause or any copy thereof accompanied said 
Order to Show Cause or was ever duly or lawfully received 
in any manner by defendant; and it is impossible to tell 
from said order which ‘motion of plaintiff is referred to— 
whether the motion foi- Order to Show Cause appearing 
in the records of this Honorable Court in the I’nited States 
of America v. Harry M. Blacknuu-, Contem]it No. l(i. or 
whether the Petition for Order to Show Cause in the 
United States of America v. Hanw M. Blackmer, Con- 
tempt Xo. 18, or whether some oth<-i- motion of ])laintiff. 

“11. Neither the said petition considered by this 
56 Court as aforesaid, whatever it may have been, for 
the Order to Show Cause, nor any co])y thereof, nor 
any other petition of Counsel ab.ove named for the United 
States or any of tluuu accompanied said Oialer to Show 
Cause or was evei’ dulv or lawfullv received in anv manner 

I • % « 

by the defendant. 

“12. Thei'e is nothing in said OrcU'r to Show Cause to 
put the defi-ndant upf)n due or lawful notice tliat the said 
Order to Show Cause was issued in accoi'dance with said 
Act of Congress, and the defemdaut has never been duiy or 
lawfully infornu'd of the facts constituting his alleged of¬ 
fense herein. 


“13. d’hore are no urounds shown in said Ordei’ to Show 
Cause or in said ])etition for Oi'dcu- to Show Cause why the 
Marshal of the District of Columbia should be ordered to 
levy upon or seize, or why the said M:irshal did make an 
alleged levy upon and seizui’e of the ])roperty of the defend¬ 
ant within the Hnited Stales of the amount and value of 
$100,000.00 and/or to hold the same for the purpose of 
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satisfying any judgment that may be rendered again^d 
defendant in this ])roc‘eeding. 

“14. Tlie said Order to Show (huise was no, accompanied 
with a coi)y of said i)etiliou for Order to Sho’v Cause or an 
affidavit or anv notice thereto sul)scril)ed; the defendant 

* I 

was not served with any such coi)y; tliat the jpurported re¬ 
turn of said Order to Sliow Cause does not sl^ow the fact— 
all contrary to the provisions of Paragraph of Law Rule 
19 of this Court. 

“15. The said Order to Show Cause was not published 
in the 'Washington Law Re])oi'ter as required by Paragraph 
4 of Law Rule 19 of this Court. 

“!(). The United States Mar.shal did not make the 
57 seizni-e of levy of defendant’s properly ordered in 
said Order to Show C’ause or as contemi)lated or 
authorized by said Act of (’ongress or any ]awfnl seizure 
of or levy n])on the property of this defeiulant : the pre¬ 
tended levy and s('iznr(‘ of the United States .Marshal in and 
for th(‘ District of Columbia made on or in connection with 
said Order to Show Cause and his pretended return thei'eon 
appeared in tlu' records of this Honorable Court were upon 
the prf)perty all of which had |)revionsly been s(‘ized and 
levied u])ou by said .Marshal and which was then being held 

bv him under the orders of this Honoral)le Court in the 

• 

United States of .Xiuerica against Harry iM. Blackmei', Con- 
teni])! Xo. It), for the purpose of satisfying |rny judgment 
that may be I'endered against defendant in said last-men¬ 
tioned action: th(‘ said ])rop('rty was not subject to seizure 
in this ('onlenipt Xo. IS. 

“17. Xo adidavit in connc'clion with llic' ;|ttaclinieii1 of 
the defendant's pi-opei'ly oi'dered by said O‘del’ to Show 
Cause was made to comply in statement with f|h(‘ proNusions 
and requirements of Section 445 of the Codei, as amended 
by the .\ct of Congress api)rov(‘d Api'ii 19, 1920—contrary 
to the irrovisions of Paragi'aydi 1 of Law Il|u]e 9 of this 
Honorable (’ouid. 

“'Wherefore and upon the foregoing gi-f)nnds, the defend¬ 
ant moves on the pleadings and proceedings Iiei-ein foi' judg¬ 
ment that h(‘ is not guilty of contempt of Court a- c'lurged 
in said petition for Order to Show Cause and diig'cting tin' 
release of his ])i'op(M'ty within tin* United Statjes heretofore 
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seized or claimed to have l)eeii seized bv the United States 
Marshal and that this proceeding be dismissed. 

Dated September 16, 1929. 

GEOKGE GOKDON BATTLE, 

Attorney for Defendant, 
Appcariny as Hereinbefore Stated. 

Opinion of Si-ddons, J. 

58 Filed December .‘lO, 1929. 

The (tonrt: So far as that mile is concerned, of course, 
it is controlled by the acts of tlu‘ legislature. We have 
more than one example where Congress has ])rescrib(‘d what 
publication shall lake ])lace. and we are not following out 
our rule. Of course, our rules can be disjilaced at any time 
bv an act of Congress. Thev have been more than once. 
Our standing rules do remain the law, jirovided they are 
within the conpahency of this ('ourt, und(>r tlu' gemu-al 
powers conferred upon it by the Congress to make miles. 
And if our rules, promulgated iu pursuance of the authority 
thus given, are within the scojie of the authority conferrial 
by the legislature, they are as much the law to be applied 
in the court as any statute. When Congress says, for in¬ 
stance, that publications in this classification shall be thus 
and so, then our rule giv(‘s ])lace to the legislative command. 

Tn this case the Walsh act jirescribes publication iu a 
newspaper, not in the AVashington Taiw Reporter. Congress 
had a right to do that, and displace our rule in that regard. 
T do not think this court would be justified in saying, in view 
of this detailed language of the statute, ‘ AVell, we are going 
to require some further and additional publication. AVe 
are going to require publication in the I’aris edition of the 
Xew A’ork Herald, or the Paris edition of the Xew A'ork 
Times. AA’e will require puldication in a paper somewhere 
else—the original home of the respondent here—and we 
will require it in the AATishington Law Heporter.” Congr(“ss 
says that publication in some newspaper is enough, and 
that was done. So, T do not think there is anv merit 

ft 

59 in that contention. 

A^ery briefly going over the matter, of course, a 
trial court ought to approach a charge of unconstitution- 
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alitv of an act of Con<>-ress with verv ureai caution and 

♦ O' v o ~ 

care. We are all familiar with certain canons—shall I 
call them?—that have l)een laid down with respect to ques¬ 
tions involving the constitutionality of an act of the legisla¬ 
ture. There are not wanting those who have said—not 
courts, but textbook writers—that inferior ctuiTs, at least, 
ought never to undertake to declare an act of the legislature 


he 


reviewing 


unconstitutional. Init should jiass it on to 
authoritv. AVhen I sav “inferior courts” I and not referring 
to an inferior court of general jurisdiction, such as this is. 
Of course, we are inferior to the Court of | Appeals, and 
we are inferior to the Supreme Court of the Viiited States. 
We are a court of general jurisdiction, andithat jurisdic¬ 
tion includes all the normal ))owers of a :ftate court of 
original jurisdiction plus all the powers of a Ifederal circuit 
court, and the old Federal circuit in its originjal form, when 
it was simply a trial court. We have, in addition, a juris¬ 
diction possessed by no other court in the country that I 
know of. and we exei'cise it. for no other reasrni, 1 suppose, 
than that w(' an* here in tlie Xation's Ca])it:t|l, an<! can re¬ 
view certain appropriate cases of executive action and in¬ 
directly, at least, we can stay the hand of the President. 
I do not mean to say by direct jirocess against tin* Presi¬ 
dent, although that question, on civil process, has never 
been finally determined. As to the heads olf (h'partments 
exercising for the President the executive aut lority he sees 
fit to conf(‘r uiion them. ]>lus certain s])ecific aulhoi-ities 
that sonio of the luauls of departments exercis(> by 
CiO reason of sisecial acts of C’ongress. t lis couii can 

I'ohibit ion, or 
liate action bv 


hand down an injunction, a writ of p 
the like, and either prevent or coerce appropr 
heads of departments who. after all, are aclii^g for the Fx- 
ecutive, the President of the T’nited States. 

This court never hesitates, in a ])ropor ca 
an act unconstitutional, but it should procec 


<e. to declare 
d to the con- 


sidera.tion of such contention as to uneonsiitiUioiuility with 

euauit caia‘ and caution. If ii! doubt ab.-'iit tbe matter this 
^ * 

court. 1 think, ought to snstabi the const i<ul ionaTi of the 
act and let the re\-iewing authority determ 
aecuracv or inaccuracv of the court’s decivle 
gar cl. 

We have before us in this case an unusual biece of legis- 


!!'■ coon the 
n in that re- 
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lation, unusual in the sense tliat, so far as we know, it has 
no analogous precedent in our legislative history; but that 
would not make it unconstitutional. It would be a sorry 
day for us, 1 think, when new conditions, new problems that 
occur out of our ever-changing and ever more complicated 
social order do not reejuire new e.xercise of powers that wt.* 
ought to consider, if we can, are within the constitutional 
competency of that branch of the government that may be 
undertaking to act in a given case. 

Xow, in this case, 1 am obliged to say to counsel for the 
respondent here that 1 most certainly consider that among 
the objections originally made to the constitutionality of 
this act by him was the claim, or the contention, that in 
terms, ap))arently, this AValsh act did not confei- tlie same 
rights upon a ded’endant in a criminal case as it gives to the 
prosecution. T distinctly reii'.ember the able brief that was 
filed in behalf of the res])ondent in that regard, and 
fil the equally aide reply on that point of the cont(nition. 

I think that so far as the constitutionality of this act 
is concerned, this court remains in the same ]>osilion as it 
was before, ronnsel for the respondent sliould look for any 
correction of that judgment, of course, if it is wrong, to the 
reviewing court. 

As to these other matters, our subpeena, if yon will rc'ad 
it carefully, is. in a sense, a command of the President of 
the I'nited States. It is a command of the President of 
the Ignited States to the person named as a witness, and it 
is attested by the Chief .Tuslic(' of this court. That is the 
form in which tin* snbjxi'iia is issued, and, so far as I know, 
it has always ])een in that sann* form in criminal cases. .Ml 
our subpoenas, in detail. I'un in that way, as 1 recall it 
Ts not that so, .Mr. District Attorney? 

Mr. Rover: Yes, your Tfonor. 

The Court: T have here a copy of the subpoena issued in 
this case. 

Mr. Roberts: Tt is Kxhibit of the petition. 

The Court: Tt is just as T recall: 

“The President of the Vnited States to TT. M. Blackmei-, 
Paris, France: 

“You are hereby commanded to attend the said court," 
and so forth. 
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The President of the United States is comijnanding this 
respondent to attend this court in a case the title of which 
is set i'ortli, the United Stales o]i the one hand, and two de¬ 
fendants on the other. The case is identified b>- the number 
of the criminal docket, and the case is identified as effectu¬ 
ally as 1 think it could be identified. The Prejsident of the 
United States commands Blackmer to attend this 
62 court on Monday, April 2, 1928, at ten O’clock a. in., 
to testify on behalf of the United Stajcs “and not 
depart the Court without leave of the (’ourl or District 
Attorney. 

“Witness, The Honorable Waller 1. McCoy, (’hief Jus¬ 
tice of said Court, Januarv 12, 1928.” 

7.7 j 

The seal of the court is attached, and the jclerk, or his 
deputy, signed it. 

Xow, then, what intelligent person reading that subpoena 
could possibly doubt what was e.xpected of him. It was to 
attend as a witness on behalf of the United States, in a case 
against the parties named in the title of tlu; suit in the 
subpoena, to testify on behalf of the United States in this 
court. He is commanded by the Pi-esident of the United 
Stales to be here on the second day of Ajiril, |928. A copy 
of that subpoena was served upon him. Tliej consid’s re¬ 
turn reads: 

“George Orr, summoned yiersonally all, the first day of 
February, 1928. 

“H. M. Blackmer, by exhibiting said subpoerla personally 
to the said H. M. Blackmer, reading the samct to him and 
leaving a du])licate copy with him at Paris, P''i|ance. 

“1 further certify that pursuant to the ordeij of the court 
T did at the time of said service tender to the said H. M. 
Blackmer the sum of five hundred dollai-s cur 
United States of America, which lender the 
Blackmer then and there refused.” 


rencv of the 
said H. M. 


That was the amount declared by this court, acting under 
specific provisions of the Walsh Act, to be the amount that 
was regarded as a reasonable one to meet his expenses in 
coming to the court. Does if require the consular 
63 officer to specifically stafe in his return tjhat the $500 
was for that purpose, or was ordered jry the court 
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l>rior to the issue of the subpoena? To do so would un¬ 
necessarily encuml,)er the records of this court with matter 
that really do('s not .li’o to the safe.iruardine,' of a written 
.summons under tlu'se circumsstances at all. 

T think I can appropriately say that he could not have 
sup})osed that it was a Christmas "ift by the President of 
the United States to him. Probably he had a risiht to refuse 
to come unless his mileae'c was provided, and perliaps his 
witness fees as well, for the time he would be ex])ected to 
1)0 in attendance upon this court. 1 should hesitate very 
much to hold a person in contempt who. havine: a subjxrna 
served upon him, said to the officer, “Where are my wit¬ 
ness fees? Wliere is my mileage? Have I .yot to "o from 
Paris, France, to Washin.ii'ton, D. C. at my own expense?” 

It is not su.ufircsted that he made any sucli demand. In the 
absence of such a demand, the service is perfectly clear. 
Then contempt iiroceedin^s may be ])redicated on violation 
of the command of the subpoena, even thous>-h the witness 
fees and mileage were not tendered. There is no suii’uestion 
that the witness, ip pursuance of his rights, said “Where 
are my expenses? Where is my mileage, if you are going 
to drag me from Paris to Washington.” He did not do it. 
There is no suggestion of it. So, I do not think that ground 
has merit for attack. 

Xow, as to the notice that this man received of what was 
going on here, first,,lie had the command to be here on April 
2. Tt does not make any difference whether he had several 
other commands to appear on that day. He had this 
64 command and he did not obey, according to the rec¬ 
ord. He did not come in obedience to that command 
to be here on April 2. What happened on .Vpril 2 in the 
way of continuing the hearing until a later date was none 
of his concern. He was required to l)e here on that day, 
and not to depart until this court or the district attorney 
gave him permission. Ho did not come. 

Upon his refusal^ the fact is made known to this court 
and an application is made to this court for a rule to show 
cause. 

It is plain here that the application, which took the form 
of a petition to this court, was not sworn to by counsel. 
That is not re(]uisite so far as this witness is concerned, so 
long as he had notice of why he Avas commanded to be here. 
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The rule to show cause sets forth: 

“Upon the motion of the United States of America, '.lie 


nished to ap¬ 
iary, 1929, at 


defendant, H. M. Blackmer, is cited and admo: 
jiear before this court on the 2r)th day of Febr 
10 o’clock a. m. and show cause, if any he ha^, why he the 
said H. M. Blackmer should not be adjudged |i:uilty of con¬ 
tempt of court in neglecting, failing and refi|ising to obey 
the subpoena heretofore issued by said court and served 
upon him to appear before this ('ourt as a \vitness in the 
case of the United States vs. Harry F. Sincla 
B. Fall, Criminal Xo. 43,324 on the docket of t' 
circumstances of which are very fully set ou 
tion of plaintiff filed herein and why the said 11. M. Black¬ 
mer should not be fined and punished therefor according 
to law.” 

It is plain that that order does not make speciHc reference 
to the facts specifically that required his a})pearanee 
65 on April 2. To say that he could have any doubt as 


r and Albert 
lis (’ourt, the 
in said mo- 


would be to 
srrade moron. 
Blackmer. 
to lew and 


to what this order to show cause mean 
say that he has not the intelligence of a low- 
I do not ascribe anvthing of the kind to Mr. 

Then there is the command to the marsha 
seize upon the property of the said II. -M. lilackmer “of 
the amount and value of One Hundred Thoujsaiid Dollars 
($100,000.00) or so much thereof as may be found, and 
hold the same until further ordered by the Court for the 
purpose of satisfying any judgment that ma>( be rendered 
against H. M. Blackmer in this proceeding.” 

That was in the nature of security against some penalty 
or fine that the Court might thereafter imi)ose if it should 
l)ecome satisfied that he had wilfullv i-efused to obev the 
commands of the rule to show cause. It do(j^s not follow 
that because so much was seized, therefore the fine would l)e 
equivalent to what was seized. Tliat would upon 

what was developed at the hearing. There mjight be some 
matters of excuse or justification, or at least of mitigation, 
that would affect materially, perhaps, the judjo-ment of the 
court in imposng a fine, or the amount of the t^ne. I do not 
think there can be any objection to the sufficibncy of that. 
He knew, too, from this rule to show cause, thai: the marshal 
had been ordered, this very day, to seize this property, of 
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the amount and value of one hundred thousand dollars. He 
knew that. 

Ht‘ kneAv, too. hy this order, that the marshal forwarded 
to the consul of the United States at Paris, the very consul 
who had sei-ved him with this suhpuma, and to the consuls 
of the United States at any other place in France, or in any 
othei' countries where said H. M. Blackmer may be, 
G6 a copy of this order with a recpiest that such consuls, 
or any one of them, shall make personal service 
thereof upon H. M. Blackmer and make prompt return 
thereof to the ('lerk of this Court, and that the mai’shal 
Avas directed to make personal service of this order upon 
the .said IT. 1\[. Blackmer, if he is found in the United States, 


and make promt>t return thereof to the Clerk of this ('ourt. 

If the contentions of the able counsel for the respondent 
here are well founded, it would be well ni.irh imjtossible in a 
proceedinir of this kind to jret a witness who is a citizen 
of the United States, who happened to be in a forei,i>n coun¬ 
try. into this court to testify. 


As for notifyintr them in advance of a])plications of this 
kind, it is an invitation to exclude themsolvi*s from any such 
further orders. It is not to be done for a moment. The 
administration of justice has its j)ractical as])ects, based 
upon a knowledire of human nature, a knowledge of nuui and 
women in the United States, their weaknesses and foibles. 
Of course, it must, always proceed within the Constitution. 
Every citizen has a right to the safeguards accorded him 
bv that lireat institution. 

We have a irreat manv technicalities to deal with here. 

4 

That word is sometimes abused. Technicalities mav be verv 
sound and substantial. The word is often used verv looselv. 
We sometime.s hear it said, “Oh, that case was decided on 
a technicalitv”—a| technicalitv that mav go to the heart of 
the case. 

At any rate, what have we? We have a criminal proceed¬ 
ing pending in this court. United States vs. Fall and 
67 Sinclair. A witness, a citizen of the United States, at 
present absent in a foreign country, has personal 
knowledge of relevant material in the case thus being prose¬ 
cuted. By the accumulation of other testimony the govern¬ 
ment may have proved a charge. Congress has declared 
in such a case, “Now, Mr. Citizen, when you are needed for 
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sucli a purpose Ly llie (lovonimout of tlio ITuiteil States you 
must oliey subjxeiias IIhtimii. in ohedieuee to lliis act.” 

] caiinot discoviM- lliat tluo'e was a siu.ulcl failuiv' 1o ol)- 
sei‘\\‘ 11 k‘ sul)staulial provisions of lliis act; and tlial iii so 
doiui>‘, .Mr. 731ackmi‘r was fully informed, d'o burden and 
eucumher the recoi'ti with coi)ies of petition*^ aud motions 
would be umiecessai'y. 11 would be (‘asy euoui>’li lo have 

verv full notice in the rule lo show cause, lie could have 

« 

come on, if he wanted to, aud he could then read tlie motion 
and petition, ddiis ('oui'l said ‘‘You come hei’e, sir, and 
meet this chariie, a chai'ge slated in the oiahn], for violation 
of the snb]Kena served ui)on you.” | 

No, Mr. Battle. Yon must convence some hlher (‘ourt of 
the soundness of your i)Osition so far as you ■ pending mo¬ 
tion is concerned, d'he motion is overi’uled. 


Decree. 


Filed Oct. 18, 1929. i 

# # 

And now, to wit, flctober ISlh, 192!), the above entitled 
cause having- heretofore come on foi- hearing- on Septem¬ 
ber Kith and ITlh, 192!), before Sitldons, .1.. iji])on petition 
and ride to show canscg plea, joinder of issjie. (hmmrryr 
and replication; and aftin- a full h(*aring- upon the afore¬ 
said pleadings and the proofs and evidenc(‘ adduced by the 
petitioner, I'nited States, and the rcs])ondent, Harry M. 
Blackmer, and after full argument by counsel upon the 
demurrer and all <|Uestions of law, tin* pidition that the 
above named i-espondent be .-uljudged in couti-rinpt is by Hu* 
(’onrt sustained and the respondent, Harry i\jl. Blackmer, 
is accoi-dingly found, adjudged aud d(‘cr(‘ed in contempt 
of Court; and lher(‘fore it is considered, .-uljndged and de¬ 
creed by the ('onrt that for his said olTcnse the resjiondent, 
Harry M. Blackmer, pay a tine of Thirty Thousand Hollars 
($,‘-)(),()()()), togetln*!- witii all the taxable costs of this pro¬ 
ceeding; and thereupon the said respondent, by his at¬ 
torneys, notes an appeal to the Court of Apjieals of the 
District of Columbia from the judgment of the Court in 
lliis case; whereupon the Court fixes the amount of bond 


4—5132u 
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for costs on appeal at Five dollars ($500.) in the 

above entitled cause, which said bond shall be expressly 
conditioned that the i)roperty of the i-espondent (l)e- 
09 ing United States Lilx'rty Bonds of tlie par value of 
$100,000) heretofore levied u])on and seized by the 
United States Marshal in Washington, I). under the 
order of Deeemberi 20, 1928, of this C’ourt, and now held by 
said Mar.shal to satisfy any judgment tliat may be rendereil 
against the respondent in this ])i-oceeding, shall remain 
in the possession and custody of said United Slates Mai’shal 
under said levy and seizure* jeending the said aj)pi‘al. and 
upon the entry of such bond then* shall be a stay of ])i'o- 
ceedings; and in case the judgment apjeealed from shall be 
affirmed or the appeal shall be dismissed for any cause, the 
Court directs that the Uniteel States Marshal shall forth¬ 
with proceed to sell such of the United States Liberty Bonds 
of the par value of $100,000, heretofore levied upon and 
seized under the said order of Deeeinlter 20, li(28, as shall 
be necessary to satisfy in full the said tine of $.'>0,(H)0., to¬ 
gether with all the taxable costs of tliis pi-oeeeding, such 
sale to be conducted upon tlu* notice recpiired and in tin* 
manner provided for sales upon execution. 

F. I.. SIDDOXS, 

,/ KSficr. 

Me.worandain. 


October 21, 1929.—Uiidei'takiiig on Appeal (supersedeas) 
.$500.00 approved and tiled. 

November 8, 1929.—'fime to file Bill of exceptions (*x- 
tended to and including November 25, 1929. 

70 November 25, 1929.—Pro])ost‘d Bill of exceptions 
tiled. 

Notice of time of presentation of Bill of exceptions ami 
acknowledgment of service. 


Assigintient of Errors of Dofriidoiil Ilorri/ . 1 /. Hlacktnrr. 

Filed Di*c. IS, 1!)29. 

« « * # « « 

Now comes the defendant, Ilai'ry .\I. Blackmer, and makes 
the following his assignment of errors in the above entitled 
cause: 
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y ol‘ contempt 
f Ills i)roperty 
or claimed to 
•slial and that 


llie lakimr of 


The Court erred: 

(1) In overmliiii'' and denyine,’ on Jnne 6 l 1929, the mo- 
lion (dated Fehrnai-y 2;’>. 192!)) made by Nathan L. Miller 
and (Jeoi\i>-e (Jordon Batlh*, attorneys for defendant, spe¬ 
cially appearing- therefor, to vacate and set jjside the Order 
to S'liov Canse of th.is Coni-t dat(*d Decembei- 2{), 1928, and 
all proceeding's ])ni-snanl theri'lo. 

(2) In overnding- and denying the motion of defendant, 
made at tin* trial of said cans(> and ))rior t4 the introdnc- 
tion of any testimony, on all the pleadingsj and proceed¬ 
ings herein for jndgment that lu' is not gnih 
as charged lu‘r(‘in and dirt'cting the release c 
within tin* T'nit(‘d Slates heretofore seized 
have been seized by the Cnited State's .Ma, 
the proceedings be dismissed. (.Motion apjejears at length 
in transci-i])l of r(*co]-d and is Item 22 on the Designation 
of Record lu'rein). 

(.‘1) In overriding defendant’s objection to 
any and all testimony in his absence. 

(4) Tn overriding and denying defenldant’s motion, 
71 made at tlu' close* eif the* te'stimony in e hief on behalf 
of the* l'nite*d State's, tei dismiss the ]|roce*(Hlings on 
all the* greinnels tlu're'tedore* sjK'cifu'd (.\ssij 
Xo. 2), anel on the* gronnel that the* re-cord the 
elate ine'liieling the* |)le*adings, |)re)ce‘e'elings and te*stimony, 
doe‘s iK»t justify any (ineliiig eif ce)n1e‘m])t ag'ainst the* ele*- 
feiidant. 

(o) Tn sustaining the* eibje'ction eif the* riiite*el State's to 
(le*fe*ndaiit "s eeffe*!- to put in e*\-iele*ne-e* the* testimony of one 
.M. T. Mve*rhart int roelnce*el upon the* trial eij' the* Sinclair 
case* (l'iiite*el State-s vs. Harry F. Sine-lair ;iiiel .\Ibe*rt B. 
Fall, (''rindnal Xo. 4.‘).‘124). 

((!) In snstaining- the* obje*e'lion of the* Fnite'el Stales to 
eh‘fe*nelant’s preilTe*]- eif proof that saiel 1e*sli noiiy of saiel 
Fve'i'liart was availalile* tee the* Fnlte*d Stale*s eni the* elate* 
eif the* pe'titieni feer siibpei'iias, anel at all time 
le) l)e*e-embe*r .21, 1927; anel that ele*fe*nelant w: 
anel that siu-h aelvise* w:is a fae-te)r in his ele*e-i^ 

(7) In snstaining- the* olijection eif the Unijteel States to 


nme*nl herein 
11 maele* nj) to 


s siibseepient 
s se) advise'd, 
ieni. 


the* relevancy of elefenelant’s proof that the* 
States vs. Harrv F. Sinclair anel Albert B. T 


Docket Xo. 43.324, was not called for trial on April 2, 1928; 


case Uniteel 
all. Criminal 
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that there were no proceed!iiu's in that case on ^londay, 
April 2, 1928, at ten o'clock A. M., or at any other time on 
that date; that defendant was not called as a witness or 
otherwise, in said case l>y or on l)ehalf of this (’onrt at any 
time on April 2. 1928. 

(8) In sustaining, tlie objection of the United States to 
the relevancy of defendant's proof tliat defendant was not 

commanded by the alleged sultjxena herein to attend 
72 the trial of said case (United States vs. Harry F. 

Sinclair and .\lbert B. Fall. Uriminal Docket Xo. 
43324), on Monday. .Vpril 9. 1928. l)ut was commanded to 
attend said trial on April 2. 1928: that no trial t)f said case 
was had on April 2. 1928. 

(9) In overruling defendant's oli.jection to the (Hiestions 
by the United States to the witness. (Jeorge (lordon Battle, 
during his cross e.xamination. relating to the state of mind 
of defendant with res])ect to <-ertain letters rogatory issm^l 
to take defendant's testimonv in the case of United States 


of America. FlaintitT v. .Mammoth ()il ('ompany. acoi-jioi'a- 
tion of the State of Delaware et al. defendants (In Fipiity 
1431—U. S. Dist. Court. District of Wyoming). 

(10) In sustaining the objection of the I’nited States to 
the relevancy of defendant's proof that the lirst Sinclair 
trial (United Stati's vs. Harry F. Sinclair and .\ll)ert B. 
Fall, Criminal Docket Xo. 43324) i-esulted in a mistrial and 
that the second trial which followed was upon the same 
indictment as said first trial. 


(11) In overruling and denying defendant's motion made 
at the close of testinnmy for lioth sides that these proceed¬ 
ings be dismissed and the judgment lie rendtn-ed on liehalf 
of defendant, tinding him not guilty of contemjit and direct¬ 
ing the release of his pro])erty. and dismissing these jiro- 
ceedings on each and every gruinid miumerated in the pre\-i- 
ous motions. (Assignments herein Xos. 2 and 4). 

(12) In overruling defendant's olijection to any judg¬ 
ment being rendered in his alisence. 


73 (13) In declaring and ailjndicating defendant to 

be in contemjjt of this Conil. 

(14) In imposing!a line upon defendant of Thirty Thou¬ 
sand ($30,000) Dollars and costs. 

(15) In charging the bonds (defendant's) in custodia 
legis with said fine and costs. 
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(16) In other respects apparent of record!. 

GEO. GORDON bAtTLE, 

Aftoniey fo[ Defendant. 

Service of copy of above Assignments of lj]rror accepted 
this 18th dav of Dec. 1029. 1 

LEO. A. ROVER, 

U. S. Attorney, D. C. 

I 

I 

Designation of Record. 

Filed Nov. 6, 1929. i 


Now comes Harry M. Blackmer, the apjoellant in the 
above entitled cause, and designates the part^ of the record 
which he desires to have included in the ti'|anscripl, said 
{)arts being considered sufficient for the determination of 
the (jiiestions raised on appi'al, namely: 

1. Petition l)y attorneys for the United States executed 
danuary 9, 1!)2S, for issuance of subpana to dames E. 
O'Neil and H. .M. Plackimu- under Act of duly d, 1926, in 
the case of United States v. llai'ry F. Sinclair and Albert 
B. Fall, Criminal No. 4:«24. 

2. Order of danuary !), 192S, granting subpmna. 

.9. SubpaMia directed to 11. .M. Blackmer iind return of 
service and tendei' by (tonsul thereon. 

4. Petition of United States attorneys tiled duly 6, 1928, 
under Act of .Inly 1!)2(), for rule to show cause against 
II. .M. Blackmei' why he should not be adjudged in con¬ 
tempt: Mai-shal t(j levy on .$1()(),00() worth o;‘ property of 
defendant, including Exhibit A thereto attached. 

74 .■). Oialcr to show cause dated duh 6, 1928, by 

Bailey, .1. 

(!. Order dated December 26, 1928, requiring defendant 
to ajjpear Fc'bruary 2r), 1929, to show cause why he should 
not be adjudged in contempt; .Marshal ordered to levy on 
.$1()().(H)() woiih of property of defendant. i 

7. Pi'oof of ])ublication. I 

8. Ret urn of .Marshal, attachment $100,000 Ljiberty Bonds 

of defendant, with schedule of levy and appraisement at¬ 
tached. I 
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9. Rc'luni of Consul eiidor-sed on copy of order of Decem¬ 
ber L’G, 19*28, to show cause served on defendant January 
21, 1929. at Paris, France. 

10. Special api)earance of Xatlian L. .Miller and Geor,ne 
Gordon Battle foi- dcfcmdant with motion to vacate order 
of December 2(!, l!)2Si. and all inoceediiiii's thereunder. 

11. Affidavits of Geoi\e,‘e Gordon Battle and II. .M. Black- 
mer in snp])ort of motion to vacate*. 

12. Order of Siddons. .1., jeostponin.ir hearing of motion 
to March 2.'), 192:». 


Oi’der of Stafford, .1., continuing hearing to Ajeril 



192!). 



Order of .Siddenis. .)., continuing hearing to 




b*). .Motion of elefendant to \acate iiroceedings overrnletl 

and defendant given twentv davs tf) file answer. 

* • 

lb. Plea of (h'fendant. 

17. Denini’rer of linited States to subparagraph (c) of 
paragraph six of defendant's fii-f,f j)leas. 

18. Deniurri'r to def(“ndant's lirst, second, sixth, seventh, 
eighth and ninth further pleas. 

l!t. b’eplication to snb])aragrapli (h) of paragraph seven 
and subi)aragi'aph (c) of paragi'aph eight of defendant's 
fii'st ph'as. 

20. .loindei- in issiu* to ])aragraphs one*, two, four, live, 
snbparagra})hs (</). (//), (e) and (d) of ])aragraph si.x, and 
snb])aragraph (//) of i)aragraph eight of the defendant's 
first pleas, and upon the allegations of fact contained in 
the defendant's third, fourth, fifth, tenth, eleventh and 
twelfth fni’tlu’r pleas. 

*21. Docket eiit ry sliowing In-aI'i 11 
teniber |() ;nid 17, 192!>. 

7.”) 22. Motion of defendant on pleadings for jndg- 

nieiit. 

‘2.’>. ()))inion of Siddons, J. 

*24. Decree adjudging defendant in eonteinpt, ordering 
])aynu‘nl of tine of $1!0,000 and costs; apt'eal noted in open 
court, bond for costs tixi'd at .$.■)()(), bonds seized under at¬ 
tachment to remain in custody of .Marshal. 

2.'). rndertaking on appeal. 

2(). Bill of Except ions. 


g and trial of cause Se])- 
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27. Notice of submission of bill of exceptions for settle¬ 
ment and approval. 

28. Memo, bill of exceptions settled and ajiproved. 

29. Bill of e.xceptions. | 

30. Assignment of errors. 

dl. This desijiTiation of record. 

(JEO. GORDON BATTLE Ap 
SHERLEV, FAUST and WILSON, 

At tonic ns for Appellant, II. il|/. Blackmer. 

i 

Me in or an (bun. 

January (I, 1930.—Bill of Exceptions subipitted. 

! 

Supreme (’ourl of tlie District of Columbia, Wednesday, 

January 15, 1930. 

The ('ourl i-esumes its session i)ursuant to adjournment, 
Mr. Justice Gordon, ])residing-. | 

! 

•f. # 

7fi Now conies here the respondent by his attorney 

Geo. Gordon Battle, Esquire, and pra>|s the Court to 
sijiii and make a jiart of the record his Billjof Exceptions 
taken during- the trial of the case and submitt(|jd to the Court 
on the (ith day of January, 1930, which is accordingly done, 
nunc pro tunc. j 

i 

j 

77 Suiireme Court of the District of Columbia. 

United States oe America, 

District of Colninhia, ss: 

1. Frank E. ('unningliam, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
jiages numbered from 1 to 70, both inclusive, to be a true 
and correct transcrijit of the record, according to directions 
of counsel herein tiled, copy of which is made part of this 
transcriiit, in Contem})! Cause No. 18, w'lerein United 
States is Plaintiff and Harry M. Blackmer is Defendant, 
as the same remains upon the tiles and of ;'eeord in said 
Court. 


56 


HARRY M. BLACKMER VS. UNITED STATES. 


Ill tostimoiiv whereof I hereunto subscribe mv name and 
affix the seal of said Court, at the City of 'Washington, in 
said District, tliis 2htli <lav of .Taiiiiarv, 19.30. 

[Seal Sujirenie Court of the District of Columbia.] 

FKAXK E. CUXXIXGHAM, 


78 Ill the Supreme Court of the District of Columbia, 

Holding a Criminal Term. 

Ill Contempt. Xo. 18. 

The United States 
vs. 

Harry' M. Blackaier. 

Bill (if Exceptiona. 

Be it renu'iiiliered tliat at the trial of this cause commenc¬ 
ing Sei>teinl)er Id, and terminating Sejitember 17, 

192!), before I loii()i-a!)!e Frederick Tj. Siddoiis, Justice, hold¬ 
ing Criminal Court Xuinber 2, jiroeeedings were had and 
rulings made liy the Court and exei'ptious taken and al¬ 
lowed on behalf of defmulant as follows: 

3’here appeared on behalf of the Fiiited States Allei* 
Pomereiie and Owen .1. Boberts, Fsiis., sjiecial counsel, and 
lion. Leo \. L’o\-(‘r, CiiitiMl State's Attorney in and for 
the District of Columbia. On beOialf of defendant, (leorgo 
Cror<h)u Battle. Fs(|.. of Xew York, Xew York, and Eugene 
D. .Millikin, Fs<i.. of Denver, Colorado. 

Before any e\ideui-e was adduced defendant made ami 
filed a motion on plea<liugs and proeeeelings for judgment 
that h(' is not guilty of eonte'iiipt as charged in the Petition 
for Ordt'i' to Show Cause ;ind dirc'cting tlu' rc'lease of his 
{)ro])erty within tlu' Cuitt'd States lu'refofore se'ized or 
claimed to have Ix'eii sei/.t>d by the Fnited States .Marshal 
ami that the j'roec'ediiigs he dismissed (Motion apiiears at 
length in the transcript of n'cord and is item Xo. 22 of the 
Designation of Record herein.) 

3'he motion was overruled and di'iiied by the Court, to 
which ruling excetition was duly taken and allowed on be- 
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proceeded to 


half of defendant (Opinion of Siddons, J. overruling and 
denying this motion appears at lenglh in the transcript of 
record and is item No. 23 of the Designati,on of Record 
herein). 

79 Counsel for the United States then 
present testimony on its behalf. j 

Mr. Roberts: I call your Honor’s attenticjin to the fact 
that paragraph 1 of the plea, subparagraph (a), admits pre¬ 
sentation of a petition of January 9, 1928, for a subpoena 
for Blackmer, and admits that ]\lr. Blackmer is a citizen of 
the United States. | 

Mr. Battle: I beg your pardon, I did not chtch what you 
said. 

Mr. Roberts: 1 said that for the convenience of the Court 
1 would like to call his attention to the admissions in vour 
pleading. I will then try to call his Honor’|s attention to 
some things of which I shall ask him to take judicial notice, 
and then 1 will otfor jiroofs of things as to which he cannot 
lake judicial nolice. That is the orderly procedure. 

Mr. Battle: Quito right. 1 object, if your jHonor please, 
to the offer of any ))roof in the absence of th^ defendant. 

'I'lie Conii : Overruled. 

Mr. Battle: I note an e.xception. 

.Mr. Kol)erts; 1 call vour Honor's attentid 
that paragraph 2, snb-paragraph (a) adm 
(.I'der of .January 9lli, 1i)28, for the issuance 
to Blackmer in foreign i)arts, and that on 


11 to the fact 
ts the Court 
of subpoenas 
he same day 


criminal No. 
act that par- 
loiirt order of 


snl)))o>nas did issiu'. 1 call your Honor’s atitention to the 
fact that paragraph 3, sub-paragraph (a) admits that the 
snliptriias coniinanded Blackmer to apiiear] on April 
1928. for the trial of the Fall-Sinclair ease, 

43.32-t. I call your Honor's attention to the 
agraph 4, suh-fiaragraph (a) admits that the ( 

.January 9, 1!)28, provieled for the tender toi Blackmer of 
for lu'cessary traveling e.xpenses; and I !call attention 
to the fact that paragraph .5 sub-paragraph (a) admits the 
serx iee of the subpania on P'eliruary 1, 1928, by Consul Orr, 
at Paris, and the tender of ^.'lOO by him, and that Blackmer 
refused the lender. 

80 I should say, in connection with that admission, 

that it admits the service by somebody,jbut it says in 
another place that they do not admit that Mrl Orr was the 
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Consul of the United States at tl;at time. I shall prove it 
in due course. 

T call your Honor's attcnlioii lo para.uraph (i, sul)-par- 
agTaph (a) which admits the rotuni of the service and the 
return of the fact of teiuho' made hy Consul Orr and admits 
that a true copy of the suhpa'iia and return ai'e attached 
to the petition as exhihits of the government in its petition 
for a rule to show cause. 

I call attention to the fact that itai’agra))!! 7. snh-par- 
agraph (a) admits that tin* ti'ial of the Fall-Sinclair case 
was continued hy tin* Court to .Monday. .\])ril h, 1!)28. 

I call your Honor's atteiition to the fact that paragraph 
8, sub-paragi-ai)h- 

The Court: Continued ou .\i')ril 2nd? 

.Mr. Roberts: It <loes not say. It says continued by or¬ 


der of the Court. Set for .\pi'il 2ud and coutimu'd by order 
of the ('ourt to .April bth. Rai'agrapli 8 sub pai'agraph (a) 


admits tin* trial of the Fall-Sinclaii' case* commenced on 


A])ril !>. lt*28: that special counsel i-CipK'sted the Court 
(derk to call T>lackmei\ That Flackniei- was called and did 


not respond oi' apjiear. 

Mr. Rolxu'ts: I now ash yoiii' Honor to take judicial no¬ 
tice—and, as you do taki* judicial notice. 1 merely ird'ri'sh 
the memory of the Coiii-t by refen'iiig to tlu' following mat¬ 
ters : 


(a) . Tlie ])etition of danuary b. Itt28, signed by you)- 
Honor, for the issuanc(' of the subpouia in crimimil case 
4.3,.324. 

(h) Your own order, si)-, of .January 9. 1028- 

The Court: I did not undei-stand tluit. You say the peti¬ 
tion signed by me ? 

Air. Roberts: Xo: signed by spe<-i:il counsel. I'id I say 
signed by you ? I ni(‘:inf pi-esciited to you. 

(b) The ('ourt orde)- of the same date-, signed by your 
Honor, :tulhoi-i/,ing tlu- issiuiuc)' of the subpiena. 

81 ((") Your Honor's oi-dc-r of .July 8. I!t28. dii-ecting 

an order to show caus(*- 

The Court: J will take judicial notic*' of all the i)apcrs 
in the case. 

Air. Roberts: Then I shall not enumerate them. [ thought 
it might be convenient to you to have them right there in 
their order. 
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Mr. Koberts: Mr. Quigley -will you take the stand please. 

Mr. Battle: My ob.ieetion, if your Honor |:»lease, runs to 
all this testimony. Objection is made to the testimony 
taken in tlie absence of the defendant. 

Tlu' ('ourt: 1 understand. It is overruled. 

Mr. Battle: I wish my objection to be undejrstood as run¬ 
ning to all this testimony. 

The Court: 1 understand. You object to any testimony 
being taken here—proffered by the Government or taken 
by the Court, in the absence of Mr. Blackmer'^ 

Mr. Battle: Yes. 

'Pile Court: Yon need not repeat the objection, it goes to 
all that. 

Mr. Battle: And 1 except to the ruling of ihe Court. 


Whereupon Stephen H. Quigley, produce^ as a witness 
on behalf of the United States, being first duly sworn, was 
examined and testified as follows: 

1 am an employee of the l)e]iartment of State in Wash¬ 
ington, as a clerk in the clerical, administrative and fiscal 
service. It is my duty to keep a register-on r(Jcord showing 
Ihe a])poinfments of United States Consuls. The records 
(pi'odnced by witness) of the Department show that Mr. 
George Oi'r, Consul of the United States was assigned as 
Consul at Uai'is on June (!, 192."): that lie remained assigned 
as Consul :it Paris until duly 2, 1929. 

AVheren})on Wilbur J. Carr, produced as a witness 
82 on behalf of the United States being firit dulv sworn, 
was examined and testified as follows: 

1 am an Assistant Secretary of State of the United 
States: I know Mr. George Orr. Mr. Orr remained a 
(Vnisul of the Ihiited States at Paris, France, from June 
(), 192.'), until July 2, 1929, to my personal k:nowledge. I 
have never heard of another George Orr at F'aris, and did 
not- cominnnicate with any other George Oir to procure 
spi-vice of the Blackmer papers. 1 communicated with the 
Georg(' Orr in (luestion to serve these papers at the request 
of the Marshal. 


Mr. Roberts: The Government rests if lyour Honor 
]»lease. 

Mr. Battle: If your Honor please, at the close of taking 
of testimony on behalf of the Government I wjant to renew 
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my motion to dismiss tlio ]iroco('diu,tc on all the grounds 
heretofore specified and on the ground that the record now 
made up to date, including tlu* pleadings, pi'oceedings, and 
testimony, does not justify any tinding of contemi)t against 
respondent. I ask that the jiroeoefling he dismissed on that 
ground. 

The Court: Overruled. 

Mr. Battle: I respectfully note an exception. 

Counsel for defendant tlien pivieeeded to inlroilnce tes- 
timonv on behalf of defendant. 


Mr. Battle: If your Honoi’ please. 1 cal! your Honor's 
attention to the Tenth Further Plea, on page 14, wliich 
alleges that the tes1inu)ny e.xpei-leil tVom defendant, as 
alleged in said Petitif)n foi’ Order to Sliow Cause, in 
United Stales of .Vinerica v. Harry F. Sinelaii' and Alhei't 
B. Fall, C'riminal Docket N’o. 4M.‘;:J4. it' .adinissihle at all 
wouhl have heini eircnnistantiai in cliaractc'r and onlv of 
interoiitial, il* of niiy valm*: that tlu* (liruc-t t(*stiniony iii- 

trodneod in said uasi^ hv tli<‘ riiil(‘d Stales tlirom»*h its 

* 

witness, one M. T. Fvei'liart, covering .ainong othei' niattei's 
tlie sain(* ground (‘Xpocted to h(> covered by defendant ,as 
alleged in the said p(‘tition to show cause, would have laui- 
dered the expected testimony of defendant inadmissible; 

that said witiu'ss F\'eT‘hai‘f .and his testimonv were 

# * 

8;5 availal>l(‘ to the rnited Statics on llie dati^ of said 
j)etitioii for >iuI»|)OMias an<l at all tim(*s snI)sequon1 
to l)eeeinl)er and definidant was so a<lvised and 

sneh advice was a factoi* in his di'cision not to r(»s})ond to 
the said snhiurna alh\u’(ul t<» have been soi*V(m! nj>on him. 

The J^efitiou for the Order Show ('anse, wliit'h speritied 
the testimony (hat was to lx* e\*])c(*t(*d from tin* defendant, 
is in evi(!enee, and I will ask to put in (*vid(*n(‘e tin' testi- 
mouy iidrodiK'ed n]>on tin* trial of tin* Sinclair cas(\ tlie 
testimonv of 'P. Kvi^rliart. 

Mr. Roberts: Wv olpixh. if yoin* Honor p.lease, to Hie 
introdiH'tion of tin' ((*stimony in the Sinelaii* ('ase of 
Everhart for the reason that if all niattei’s allivu'ed in that 
plea, were true they woidd be irri'levant to any issut* Iko’c*. 
Many a witnes is sulip^enaed, and wluni h(‘ is actually in 
court and called is excused bec^anse his t(‘s1imonv has been 
supplied by somebody else. But this plea is full of con- 
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elusions of law to the (‘‘'reel Dial because one witness was 


(-ailed, some other witness’s testimony wou 


inadmissible assumiiiir what the (’ourt wouldl have ruled. 


d have been 


tand and the 
you have put 


true that the 
be(-ause they 


Supi)ose We liad to ])ut this witness on tlie j 
Trial Judere had said, “In view of something 
on l)efore, 1 will not permit this witness to testify.” Can 
the witness i-efnse to come to court because he thinks that 
when he gets there some judgi' will rule that his testimony 
is inadmissible because of something else, hel the witness, 
thinks will happen wln-n lie gets there; that I is that some 
other witness will be called;’ 'I’liat is this i)roposition, that 
a witness can set himself ii]) ami say, “It is bo use for me 
to go to court, because I midei-stand that wheb 1 get there, 
thev are going to call a man named Everhart, and mv tes- 
timony will be inadmissible. 'I'lierefore, 1 am not going.” 

'I'lie Court: Does it I'ollow that his evidence would have 
been inadmissible I 

Air. Roberts: Xo, sii-, it would have been cui|nulative. We 
hatl some direct and some cii-eiimstantial evidehce. It would 
have bc-en ciimnlative. Of course, thajt proposition 
84 of law is ridiculous, assuming that it is 
witness can set himself n[) and say, “ 
will have somebody else there, 1 will not need |.o go.” 

Mr. Battle: Evc-rhart did actna.lly testify. ! 

.Mr. Roberts: And in pre\ ions proceeding.'j^ he had re¬ 
fused to testify, and had been sustained. Had 
to exp(‘ct that we would gi-t his testimony in tl 
trial 

.Mr. Battle: After December .'11, 19:17, that het had been 
passed which permitted him complete immunity, and from 
that time on his testimony was ax'ailable. | 

.Mr. Roberts: 1 stand on my o!)j(‘ction, that ft i.s specula¬ 
tion by the witness as to what will happen \|-hen he gets 
on the ti'ial. lie cannot set that nj) as an exjeuse for not 
obeving vonr llonoi-'s order. 

.Mr. Battle: 1 pi’ess the offei-. 

d’ln^ Court: 1 thlid':, .Mr. Battle, that :d th * most—and 
1 am not evc-n saying that it is so—tin- matter undertaken 
to be set up here might go to some (piestiou cf mitigation 
of punishmeid. It is no answer to th(> refusa.^ to obey the 
command to be here. 

Air. Battle: Your Honor sustains the objectfon? 


we the right 
is particular 
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The Court: Yes. 

^Ir. Battle: 1 respectfully except. 

I will offer to prove that his testimony was available to 
the United States on the date of said petition for sub- 
))cenas, and at all times subsequent to December 31, 1927; 
and that the defendant was so advised, and that such advice 
was a factor in his decision. 

^Ir. Roberts: 1 object to that, if youi- Honor please, on 
the ground that counsel cannot tell a witness that some 
other witness will be at the trial, and therefore his client 
does not need to go. 

The Court: I have alreadv overruled it. 

-Mr. Battle: I except. 

Mr. Battle: I am now addressing myselt to sub-division 
(h) of pai-agraph 7 of the plea, which reads as follows: 

“Alleges that .said case (the I’nited Stales v. Harry 
8") F. Sinclair and Albert B. Fall, Criminal Docket Xo. 

43324) was not called for trial on April 2, 192S, ami 
that defendant did not receive due or lawful notice that 
the trial of said case was continued to April !), 192S: that 
there were no proceedings in said cast* on .Monday .\pril 
2nd, 1928, at 10 o'clock a. in., or ai any other tiim* on that 
day; that defendant could not have testified in said case on 
April 2, 1928, on behalf of the Unitt'd State's, or otherwise, 
had he then apjieared in resiionse to said subptena: that 
defendant was not called as a witness or otherwise, in said 
case or by or on behalf of this Honor.able ('oni't, at any time 
on April 2nd, 1928.” 


The Petition for the Order to Show ('aiisi* does not con¬ 
tain any allegation that the defendant w:is not hen* on 
April 2nd. 

The Court: (''an you tell off baud wlnm the order con¬ 
tinuing the trial to April 9th was actually made? 

Mr. Battle: Tt was made on T^farch 22n(i. On March 22nd 
application was made for a continuaiu'e. 1 havi* the min 
utes of the court proceeding on that day. On March 22nd 
the Court said: “T will si't this case for tin* 4th of .Xiiril, 
that is "Wedne.sdav.'' The ("’ourt said: “This case* has bei'ii 
set for April 2nd for several months and T have now set 
it for the 4th day of April.” That was on "March 22nd. ac¬ 
cording to the records of this Court. The trial dav was 
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changed from the 2iid lo llu; 41 li. Then, on 3rd, the day 
after the 2nd—— 

The (’oiirt: Let iiu; interru))! you further. I cannot re¬ 
member all these details. 'There must have been some sort 
of mailer suggested lo llu‘ Ct)urt. 

.Mr. Battle: There was. A continuance was asked for 
the purpose of taking Seei-etai-y Fall’s deposition. 

-Mr. Roberts: .Mr. Baltic* has that wrong, if your Honor 
please. 'J’he way the meeliug came to be hjild on March 
22nd was that the (ioverumeiit moved for a severance, and 
to trv Ilai'rv F. Siiu-lair alone. \Vheu we gave notice of 
that motion we receix'ed notice that there wouLl be objection 
to that severance. We c:une into court on the 22nd of March 

and it was then stated that .Mr. Fall [would not be 

( 

86 aide lo be at the trial of .\jjril 2iid; thht he was en¬ 
titled to I>e at the* trial, and that we weie not entitled 
to a severance. Judge B>ailey o\(‘i-ruled that and rendered 
the sevei'ance. 'Thc'n our friends on the other side said that 
if there were a sc'verance so that .Mr. Fall who was then ill, 
could not l)e in court, Ihev ought to have the right to take 

7 . . I 

his dei)Osition. M’e i'e])lied that they had had months to 
take his deposition, and .Indgc* Bailey s.aid in effect that he 
had not much symitalhy with this late ai)p]ication for that 
]iurpose, but that if the parties could get oni to El Paso, 
Texas, and take that de]»osition he would afford two extra 
days, and he* would lhc*refore not convene the trial which 
was sc*t foi- .\i)ril 2nd until .\i)ril 4th. Senator Pomerene 
then i-nslu*d olf to lake the deposition with c{j|un.sel for the 
other side. Being s<‘1 foi- the 41 h. if your lloijor please, on 
the 3rd .Mr. TIoover c-ame in again Icefore Judge Bailey and 
gave me notice. Seualoi’ Pomeri'iie was then on his way 
East from taking this deposition and had not arrived, but 
was due to arrive* on the 4lh. 'The* train on ^vhich he was 
was wreckc*d and he* wir(*d me that ho would not get in on the 
morning of the 4th, I)nt that I should proceed with the trial 
until he got th(*re. .Mr. lloov(*r r(*]jresenttd that they 
needed a few exti'a days to gc*! this dejeosition typed, it be¬ 
ing ;i v(*iw lengthy oik* and to g(*t the ('omm ssioner’s re¬ 
turn, and that th(*y would not be* ])r(*j)ar(*d to go on on the 
4tli. Mr. Justice Bailey llu'n said that as CJocd Friday in¬ 
tervened it would hardly be worth while lo allow one or two 
extra days to-wit the* .")th or 6th,.and he would consequently 
again adjourn the opening of the trial until ^\pril 9th. I 
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think that is a full and complete statement of everything 
that occurred. 

Mr. Battle: The point is that the adjournment of the 
case, which was set for April 2, which was tlie day on which 
Mr. Blackmer’s subpcena called for his attendance, was 
made on March 22nd. 1 am reading from the minutes of 
the court. Mr. Leahv said: 

“If your Honor please, in tlie case of ITiited States ver- 
.sus Sinclair and Fall, on l)elialf of the defendant 
87 Fall, I am inoving at this time foi' a continuance 
of the trial of this case, which was set on tin* 2iid 
of April.” 

Then Mr. Leahy mentioned the supi)ortiiig atlidavits, aii<l 
the Court said: “I will set this case on the 4tli of A])ril.” 

Then the Court went on to say: “This case has been set 
for April 2 for several months, and I have now set it for tlic 
4th of April.” 

Mr. Battle: My claim is that on tin* 2nd of Aj)ril there 
were no proceedings in court; no directions were givtm to 
any witness to attend at any later date. ’’I'ln-refore niy 
client cannot be held for contempt for not having been here 
on the 2nd. It is copcinh'd, from Mr. Kobert's statmnent. 
and from what I have just read from tlie rt'cord. that an 

order was made bv Mr. Justice Baih‘v in this coni't on 

• • 

^larch 22nd changing the date of the ti’ial from A])rll 2 to 
April 4. It is also stated that on April 2, the casi* was fui-- 
ther adjourned until the 9th. 

I offer to prove, ])y the dockets of the Court hei'e, thai 
there is no record of any proceeding in the case of I’nlted 
States versus Sinclair and Fall, on A]n‘il 2. The cihmlnal 
docket will show that. !Mr. Millikln, my asso<-iate, has (‘\- 
amined the docket and tells me that there is no entry. 

The Court: That is your offer! 

!Mr. Battle: That is my offer. 

The (’ourt; Have yon anything to say, .Mr. Roberts? 

Mr. Koherts: T object to its i-elevancy. if yonr Honor 
please, it being the fact that the snbp<ena r(‘iiniri‘d tin* wit¬ 
ness to come here on April 2 and not to depart tin* court 
without the leave of your Honor, or the yiresiding Justice, 
whoever he might be, and/or the District Attorney. It was 
his duty, I submit, to report himself and have news, then, 
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from the District Attorney or from your Hojnor’s clerk, of 
the day he should attend in lieu, becajuse obviously, 
88 the subpoena held, under the circumstances I have 
stated, for any two or three day adjournment of a 
trial which had, as Mr. Justice Bailey said, been fixed for 
months. I 

The impracticability of your notifying a ^fitness who is 
coming from a great distance, if your Hondr please, of a 
two or three or five day adjournment must j be obvious to 
the Court. The very circumstances that occurred in this 
case illustrate it. We had witnesses coming from the Pa¬ 
cific Coast. We could not notify them of thjj adjournment 
to the 4th of April, or the 9th of April, eithdr one, in time 
to stop them. We did not dare to try to stop them. We 
had to let them come, and they did come, and, like good citi¬ 
zens waited, when they arrived here and found they were 
not needed until the 9th. Thev received witness fees while 

^ I 

thev were here, because it was not their fault. That was 
their dutv, and it was his dutv, and I submit it would be 
irrelevant as a defense in this case. 

Mr. Battle: Our contention, if your Honor please, is 
that there was no meeting of this court on April 2nd. If 
this court had met on April 2nd and instruc|ions had been 
given for any witnesses who were in attendance to come 
back on the 9tli, that would be an entirely different situa¬ 
tion. What we are complaining of here is ^hat our client 
was subpoenaed to appear on April 2; that on the date he 
was called upon to appear, there was no coi|irt here at all 
in that case; no direction was given to witnesses on that 
day, and under those circustances he cannot be held for 
contempt. 

Mr. Battle: That case was not on the calendar. That 
case was not called. No direction was givcsn to the wit¬ 
nesses. So far as that case is concerned ther(|i was no court 
here. 

The Court: I shall be very much surprisad if you find 
authorities for that proposition. The possible disastrous 
effect of any such ruling is perfectly obviops, in the ad¬ 
ministration of justice in any court, it seems to me. Here 
we have a simple matter—by “simple” T mean irrespective 
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of the legal contentions you have been making here 

89 as to the constitutionality of this act, and so forth. 
Here we have a criminal ease pending in this court, 

and in preparation for its trial the prosecutor has issued, 
or caused to be issued by this court, subpoenas to witnesses 
who, he believes, will be necessary to support the indictment 
at the trial. He does that. Among them, under the act in 
question, the Walsh Act, he has this witness in Paris sub- 
pcenaed to be here on the 2nd. He does not obey the com¬ 
mand. You have stated the reasons he assigns for it, from 
the standpoint of the legal questions here presented, but 
the fact remains that he did not obey that subpuma to be 
here to testify on behalf of the Government in that case; 
and because an adjournment of the trial of that case was 
ordered on the previous day, on ap])lication, and after hear¬ 
ing the parties, the prosecution and the defendants named 
in that case, these orders were passed, to which my atten¬ 
tion has been called. What has this witness got to do with 
all that? 

^Ir. Battle: I will tell vour Honor e.xactlv what he has 
to do with it, in my view of it. He was called upon to ap¬ 
pear here on the 2nd. Xothing would have been easier than 
for the clerk of the court to call that case on the morning 
of the 2nd and give instructions to anv witnesses who were 
subpeenaed to appear, to attend on the adjouriu'd date. 
That is the usual and customary ])ractice.s in cases of ad¬ 
journment. Ten days before that time an order had been 
made by the court adjourning it until a later day, until the 
4th. On the day when my client was sul)])(enaed to ai)pear 
here, the case does not appear on the calendar at all. Xo 
instructions were given bv the clerk, and, so far as the 
record shows, nobodv here was interested in the case. 

The Court: What vou are now saving might make a verv 
strong appeal in the case of a witness who had obeyt'd the 
summons and come ,only to find that some days before the 
court, on a showing made by the prosecution, after hearing 
counsel for tlie defendants, adjourned the trial to a later 
date than that called for in the summons. T’nder 

90 such circumstances, if the witness had come to the 
court on the 2nd day of April, there might be some 

nuestion whether he could be adjudged in contempt. But 
this witness was not confronted with anvthing of that kind. 
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He did not come. He declined to come. IjLe refused to 
obey the command of that summons. It does! not lie in his 
mouth, it seems to me, now to make complaint about this 
adjournment. 1 think tiie objection of want of relevancy and 
materiality is sound, and I sustain the objection. 

Mr. Battle: 1 want to say, if your Honor will allow me 
just for a moment, that this is an applicatioji to hold him 
for contempt for not appearing here, and our position is 
that the Government must show that they conjiplied with all 
the requisites on their side. He was subpo(maed here to 
appear on the 2nd, and before they can holdj him for con¬ 
tempt they must show that the case was called on the 2nd 
and that instructions were given to witnesses to appear at 
a later date, or that some notice was given tl) this witness 
of an adjournment. 

The Court: 1 think I grasp the implica ions of your 

argument, Mr. Battle, but I cannot see that it )vercomes the 
simple fact that this witness refused and declined to obey 
the command of this summons. He gives the reasons 
through his able counsel. I think the objection on the 
ground of want of relevancy and materiality is sound, and 
1 sustain the objection. 

.Mr. Battle: I respectfully except, your Honor. 

1 offer to prove now that this case, Hnited States versus 
Harry F. Sinclair and Albeid B. Fall, Criminjal Docket No. 
4.‘1,324, was not called for trial on April 2, 1928; that there 
were no i)roceedings in tliat case on Monday i.Vpril 2, 1928, 
at 10 o’clock a. m., or at any other time on tjiat date; that 
defendant was not calk'd as a witness, or otherwise, in said 
case, by or on behalf of this Honorable Courj, at any time 
on .\y)i-il 2, 1928. Tliat is my offer. 

The Court: That is your ]>roffer? 

91 -Mr. Battle: Yes. 

Mr. Roberts: For the purpose of the record, if 
your Honor y)lease, we admit that those fapts alone are 
true. 

Mr. Battle: Your olqectiou to the proffer is withdrawn? 

Mr. Roberts: No, T admit that tlie facts as stated in that 
])roff(‘r arc true. That relieves yon of proving them. 

The Court: Tt is now of record that the Government ad¬ 
mits that the facts you seek to prove are tr^ie, not at all 
waiving the objection. I 
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Mr. Koberts: Not at all waiving the objection to the 
relevancy of the other matters. 

The Court: That simplifies your task. 

Mr. Battle: I understand objection is made solely to the 
relevancy of the evidence, and, as to that, it is sustained 
by the Court. 

The Court: Yes. 

Mr. Battle: I respectfully except. 

Mr. Battle: In paragraph 8, your Honor, of the plea, 
subdivision (r), as follows: 


“Alleges that defendant was not commanded by said al¬ 
leged subpoena to attend the trial of said case on Monday, 
April 9th, 1928, lait; was commanded to attend said trial on 
Api-il 2, 1!I28: that no trial of said case was had on April 2, 
1928, that defendant was not lawfully bound to attend the 
trial of said case of April 2, 1!)28, on April 9, 1928, or at 
anv other time.” 


the same point is raised and I make the same proffer. 

Mr. Battle: 1 offer to prove, under that sub-paragraph 
what is alleged there. 

Mr. Koberts: I admit that the facts stated in the follow¬ 
ing parts of that sub-paragraph are true, to wit: 

“That defendant was not commanded bv said alleged 
subpuma to attend the trial of said case on IMonday April 
9, 1928, but was commanded to attend said trial on 
92 April 2, 1928; that no trial of said case was had on 
April 2, 1928,^’ 

but I do not wish my admission taken to cover the last 
clauses, to wit, 

“that defendant was not lawfully bound to attend the trial 
of said case on April 2, 1928, on April 9, 1928, or at any 
other time,” 


as that pleads a conclusion of law. 

Mr. Battle: I do not ask for that. T am asking onlv, of 
course, for an admission as to the facts. 

The Court: As T understand it, this admission of yours, 
^Ir. Roberts, is for the purpose of the record. 

Mr. Roberts: Yes, sir. 


t 
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The Court: You admit that the statemeijits made there 
are true as a matter of fact f j 

Mr. Roberts: 1 also wish mv admission to be taken in 

V I 

connection with the language of the subpoena itself, which 
is not included in the wording of that plea(, namely, that 
he was to remain and not depart the Court] without leave 
of the District Attorney or the Court. j 

Mr. Battle: That is in e\’idence, of course. 

Tlie (’ourt: 1 am not at all satisfied with ylpur admission, 
Mr. Roberts. If I view the matter correctlv, the command 
of this snl)pa'na to be here on the 2nd and obey that sub- 
})tt'na, commanded him to appear here at a ^ater date. 

Mr. Roberts: Yes, sir, it did. It commanded him to ap¬ 
pear at any later date. 

The Court: You are admitting- 

Ml-. Roberts: 1 admit merely that the subpoena referred 
to a trial on April 2. 

The ('’ourt: That is, the subpoena, in its -anguage, indi¬ 
cated April 2 as his first appearance. 

Mr. Roberts: Yes. 

The Court: Xot his later appearance. 

Mr. Roberts: Not that he had any right to leave 
!).‘) at that time anv trial. 

The Court: 'With that undertsanding of the extent 
and scope of your admission, you are absollved from the 
iK'cessity of proving it, Mr. Battle. 

.Mr. Battle: Of course, the subpoena is in evidence, and 
Bie words of the subpoena speak for thcmselv(!s. 

’I'lie Court : There has not lieen any objection made. 

.Mr. Roberts: T object to its relevancy, if your H< nor 
plea'll*, uuh'ss it is followed by other or different proof ihan 
couiprehended in the proffer. Your Honor will observe 
that there is nothing in that proffer to the effect that the 
w it ness fiheyed the subpoena, was here on Api|-il 2, and could 
not find a court. 

M)-. Battle: There is no allegation in th^ petition that 
he was not here, either. 

Mr. Roberts: No, certainly not. 

The Court: The Court is not prepared to say or believe 
that this subpoena that ordered him to appear on April 2, 
did net include in it the requirement that he should be nres- 
ent at any later date the court misrht sit. So ;hat, whatever 
the bare naked fact may be as to the precise language of the 


I 

I 
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subpoena with reference to this dale of April 9, I think the 
proof that it did not contain speciiically April 9 as a date 
is irrelevant and immaterial, and 1 sustain the objection to 
that. 

Mr. Battle: 1 respectfully except, your Honor. 

Mr. Battle: If yonr Honor please, 1 now will take up the 
11th further i)lea. The issue is joined on that. That plea 
reads: 

“That after the alleged service of the pretended sub¬ 
poena referred to in paragraph o of said Petition for Order 
to Show Cause, defendant, desiring to perform his legal ob¬ 
ligations (if any), obtained opinions in that regard from 
several attorneys-at-law of high repute in the United States ; 
that he was advised by each and all of said attorneys after 
full consideration, that he was not under any such obliga¬ 
tion, but that on the contrary, said alleged service 
94 and the proceedings i)urporting to authorize the 
same, and the provisions of said Act of Congress 
were unconstitutional and wholly void and of no force for 
the reasons hereinbefore mentioned, and relying on such 
advice defendant did not appear accordinii’ to the pur])or1ed 
demand of said pretended subpmna so illegally si'rved." 

Whereupon George Gordon Battle was calh'd as n witness 
on behalf of defendant, and, having been first duly sworn, 
testified as follows: 

My name is George Gordon Batth'. T am an attorney at 
law, and h.ave been practicing for about forty years. 

Mr. Pomerene: We will admit that the witness is eminent 
counsel. 

The Court : I think tlu're is no (piestion as to Mr. Bat11(‘'s 
qualifications. I assume that special counsel aiv agreed 
that he is a qualified witness. 

Mr. Pomerene: Certainly. 

Mr. Battle: I was in Paris. Ki'anc(>, in the summer of 1!)‘27, 
just after these subjxenas had been served on Mr. Blackmer 
and saw iMr. Blackmer there at that time. I discusseil with 
him the constitutionality of the AValsh .\ct and of the pro¬ 
cedure under the \Valsh Act, and advised with him as to 
what his action should be with res])e<-t to responding to the 
subpoena mentioned in the Petition for the Order to Show 
Cause in contempt Xo. 18. 1 told him that we had consid- 
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creel very carefully the ([uestion of the constitutionality of 
ihe Walsh Act: that we had obtained opiniens on it of sev¬ 
eral different lawyers including Mr. Henrj- McAllister, of 
Henver, Colorado, a lawyer of great distinction and emi- 
neuice; Mr. Tvarl C. Schuyler, also of Den\ier, Colorado, a 
distinguished lawyer; Mr. George E. Holme^, of New York, 
a distinguished and well known lawyer of the New York 
Bar. 

The Court: "Where was iMr. Blaekmer’sjoriginal native 
citv or state? 

« I 

Mr. Battle: lie came originalh’ from Massachu- 
9.") setts, your Honor. He went West on account of his 
health wluni he was a young man, and went first to 
('ri])])le Creek, I think, in the early days, and Colorado 
Springs. He was an attorney at law there 

The Court: Where was he living in th4 United States 
when he left the United States to go abroad? 

iMr. Battle: Denver. That was the occasion for my con¬ 
sulting these Denver counsel. I told Mr. Blackmer that 
the advice of all these lawyers, their opinions and my opin¬ 
ion, the opinion of iMr. Millikin, and of mt own partners, 
all of whom had carefully examined the Act, was that the 
.\cl was uiiconsiiintional, and thenffore thiit the subpoena 
was not a valid obligation ui)on him. Mr. Blackmer said 
he wanted our advice and would rely upon it. I also told 
him that Senator Charles S. Thomas of Col(j)rado had given 
an o])inion that in his judgment the Walsfli Act was en¬ 
tirely unconstitutional. Mr. Blackmer said he would depend 
n.pon and follow the advice we gave him at that time. Later, 
aft(‘r the snl)])(enas issued and the proceedings had started, 
I told Mr. Blackmer that Governor Milleri had examined 
the Act and that he gave the .same opinion. I advised Mr. 
Blackmer that the Act was unconstitutionjal, that it was 
void, and that the whole proceedings under ijt would be void. 

Cross-examination. 

Bv Mr. Roberts: 

.Mr. Battle: i\lr. Blackmer was a lawver and I was his 

^ I 

counsel even considerably before this subpoena Avent out. I 
knew that letters rogatory were issued to take his testimony 
in the suit in Wyoming. 
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Mr. Roberts: And you knew tlial he refused to give more 
than his name and age? 

Mr. Millikin: Your Honor, I object to the question ns in¬ 
competent, irrelevant and immaterial. The Wyoming case 
is not in this proceeding. 

Mr. Roberts: I want to show this man’s mind toward his 
Government, his willingness to serve it, and his un- 
96 willingness to serve it. Tf this is offered in mitiga¬ 
tion, if your Honor please, your honor has a right 
to know what this man’s attitude was. 

Mr. Millikin: Tliis is offered as a part of the pleadings 
and answer of this defendant. Under the testimony that 
has been permitted, it is not mitigatory at all. 

Mr. Roberts: It would be anything but mitigation. Your 
Honor is familiar with the Chapman case. Your Honor is 
familiar with the Sinclair case, and the Cook case. The 
order of proof is ipimaterial here. We did not object to it 
because we knew he would be allowed to state it. It cannot 
be a defense when a man deliberat(‘ly asks his lawyer to 
advise him. and says, “on that advice T will not oI)ey the 
order of the court.’* That cannot be a defense. If that 
were true, every man who was ever summoned into court 
would get out of his obligation In- hiring some lawver and 
paying him, and taking his opinion that he did not have to 
come. 

The Court: I judge, from the character of the question 
j)ut, to which objection is made, that it is designed to bring 
out the fact that Mi-. Blackmer had refused anv information 
about himself. As J understood the objection, ho refused 
to give his name. 

Mr. Roberts: Xo. , He gave his name and age, and then re¬ 
fused to answer any further (jiiestions. 

Mr. Millikin: If your Honor please, wo oliject-- 

The Court: Was this prior- 

Mr. Roberts: This was yirior to this subpcena. It was in 
, the suit of United States versus .Mammoth Oil Comyiany, 
Mr. Sinclair’s conpiany, of the District of Wyoming, in 
which the same plaintiff was seeking civil remedy on the 
same question for which it sought criminal remedy in this 
court. 

The Court: State your objection again, please, Mr. Mil- 
likiu. 
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Mr. Millikin: We object to tlie line of questioning for the 
reason that the suit referred to hy ^Ir. Roberts has no con¬ 
nection whatever with these proceecjlings. Second, 

97 that the state of mind of the defeiujant in another 
proceeding lias no relevancy to llie issues in this case. 

Third, that the testimony being offered here' is not by way 
of mitigation, but was a part of the defense set out in the 
answer of this defendant, and that the objection comes too 
late. If we are going into what Mr. Blackner's mind was 
in the Mammotli <-ase at Cheyenne, that involves a very vast 
record that ou.uht to be brought here so tlnjt we will know 
exactly what was said there, and to be propendy introduced. 
1 do not take it we are here for that pmqiose. 

Tlie Court: As 1 understood the purport of the question 
on cross-examination, it was merely desiginxl to bring out 
the fact from .Mr. Battle, that Mr. Blackmer, the witness 
in this case, desired by the Government, was desired by the 
Government as a witness in a Civil proceediijig. 

Mr. Millikin: Yes. f 

The Court: At an earlier date, jirior to these pi’oceedings; 
and that beyond giving his name and age, he declined to 
testify in the case. 1 do not know undeij what circum¬ 
stances; whether this declination of his occurred in the exe¬ 
cution of letters rogatory. I 

Mr. Roberts: T will ask .Mr. P>attle. lie knows all about 
it. II(‘ can tell ns. 

The (Auirt: Suppose you do that. 

Mr. Roberts: Mr. Battle, you were Mr. Blackmer’s coun¬ 
sel— 

Mr. .Millikin: Has your Honor ruled on my objection? 
The Court: Xot vet. 

Mr. Roberts: You were .Mr. Blackmer's counsel when the 
case of United States versus .Mammoth Oil Company, and 
others, was being tided in the Histrict Court'oTAYroming, 
were you not ? 1 

Mr. Battle: I was Mr. Blackmer’s counsel. 

Mr. Roberts: And you were attending that trial as his 
counsel, and observing that trial for him tluj-ouglKuit, were 
you not? 

98 Mr. Battle: .Vt Cheyenne. 
iMr. Roberts: And you know that 

case, founded on allegations of fraud and 


that was an equity 
conspiracy against 


I 
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the ^lammoth Oil Com])any. and a -kiiiu for the cancellation 
of the Teapot Dome lease, do you not ? 

Mr. Millikin: T object. T take it, your Honor, that my 
objection ,e:oes to all these (]uestions. 

Mr. Roberts: These are preliminary. 

The Court: 1 had reserved rulin.e; on your original ()!>- 
jection because T made the suirsrestion to counsel that T 
wanted to know more about the circumstances under which 
it is said that Blackmor declined to testify in the civil suit, 
before I I'uled on your objection as to the relevancy. 

Mr. iMillikin: 1 would like to have the record show our 
objections to these preliminary (piestions, because they art' 
brill,yinu in and developin.a', throuiiii the answers of the wit¬ 
ness, the very things we are objw‘tin<>: to. 

iMr. Roberts: Mr. Battle, answer my last (luestioii. 

The Court: 1 will overrule that objection. 

iMr. Millikin: T note an exception, your Honor. 

Mr. Battle: Yes. sir, T think that correctly states it. As 
Mr. Blacknu'r's counsel 1 am familiar with the fact that in 
the bill of the Mitmmoth Oil Com])any case. Mr. Sinclair 
was charged amongst other things, with consiiiracy with 
Mr. Fall, as in the criminal cases: that there was an appli¬ 
cation made (o the Fnited States District .Tudere at Chevennc 
to take the testimony of .Mr. Blackmer on the issues, 
amongst others, of conspiracy to defraud the United States; 
that letters rogatory were issued bv .Tndge Kennedy, of that 
court, addressed to a French Court to examine Mr. Black¬ 
mer before tlumi on c(‘rtain (piestions ])ro])Ounded by the 
(lovernment touching this alh'ged conspiracy. 

By Mr. Roberts: 

99 ‘‘Q. .\nd lyoii know that ymi went abroad and ad¬ 

vised with Mr. Blackmer at that time? A. I was 
abroad at that time. 

“‘Q. And as a rc'sult of this, when the letters rogatory 
were exjiosed to Air. Blackmer and the questions pro¬ 
pounded to him by a French judge of a French court, he 
answered the tirst two (piestions, that his name was Harry 
M. Blackmer, and gave his age, and then said he refused to 
answer any further questions of the Government on the 
matter. That is correct, is it not ? A. He declined to make 
any further answer, and the court sustained his declination. 
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“Q. Then, inider yonr advice, lie rcfuscjd-in tlie civil 
matter to e:ivo the (Jovernment the benefit ofjliis tc-stimony. 
Am I ri"]it ? A. Xo; T adx ised liim as to liis legal rights.” 

•Mr. .Millikiii: It is now past the preliminary slate, if it 
please yonr Honor. 

The Court: Xotliing is going in that aifects yonr original 
objection, which is still pending and to be de|:-ided. 

“By Hr. Roberts: 

“Q. Coming to the (Question of tliis sub])(T|na issuing ont 
of lliis criminal court, yon of course said to Mr. Blackmer 
that the ixmalty, if yon shonld be wrong in yonr opinion 
would be a contempt iiroceeding and iinnishrrient of him for 
contempt, did you not? A. lie knew the provisions of the 
Act. T told him the provisions of the Act. 

“Q. Therefore he was entirelv familiar and von dis- 
enssed the fact that if yon and this other arrav of legal 
gentlemen wer(> wrong he must suffer the iienalty ? A. He 
knew the ]n-ovisions of the .\c1. I cannot sav W(‘ s]i(‘cifically 
discnss(*d them. 

“Q. Did yon disenss what would probably lie done to him 
if yon were wrong in yonr views? -\. 1 recall dis- 
100 liiiclly telling him what the provisions of the Act 
were, and to that extent- 

“Q. Then so far as his action can be characterized, it 
was absolutely deliberate', was it not—aftch' the fullest 
consideration? Yes or no. A. He* gave it the most care¬ 
ful consideration. 

“.Mr. Roberts: That is all. sir. 

“Th(' Cenirt : That brings ns to the conside'ration of yonr 
original objection.” 


Mr. .Millikin: M*ill yonr Honor luiw rnh‘ pn llu' objec¬ 
tions as made? 

The Court : Yonr original objection? 

Mr. Millikin: Yes. yonr Honor. 

The Conrt: As tin* matter appeals to ni '. it is in itps wise. 
We are hearing sim]>lv the alh'gaHons of -oTilcin'n of the 
process of this conrt in this criminal i)roc<>;j'.lin.'r. Hie re¬ 
fusal of the witness to obey tlie snbna'na tiult was issni'd 
and served nnon him: and the testimonv tlnit .Mr. Battle 
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has given us shows that in another and earlier proceeding, 
a civil proceeding in which, allowing for the ditferein'e be¬ 
tween the one being civil and the other criminal, the l)nsis 
of both is essentiallv the same. The charge was conspiracv 
to defraud. That was the indictment was it not ? And tlial 
seems to have been the basis in ]'»:;rt, at least, of the eivil 
proceeding instituted, in which civil proceeding Blackmer 
was to be e.xamined as a witness for the (lovernment and he 
declined to give his testimony. "We do not have ])r(*cis('ly 
the same situation. In one case we have Blackmer refusing 
in the criminal ease to obey the subjRena issued l)y tliis 
court. -Mr. Battle has given his testimony as to how that 
came about, that it was under his advice as counsel that 
Blackmer refused obedience to the summons. He has stated 
the reasons which actuated him in giving that counsel and 
advice to Blackmer. 

"We have a rule of evidence that it seems to me is a])i)li- 
cable here, that while we may not establish tlu' guilt 
101 of a person in one case by reason of the fact that he 
has been guilty of similar ads. ordinaialy. when the 
question on trial is om* that invoice's intent, motive', ])ur- 
pose. a state of mind, then light is shed u])on that state' of 
mind by similar acts or substantially similar acts by the 
party involved; and the fact that in this somewhat earlier 
civil proceeeling involving, as T have said, anel as T uiieh'r- 
stanel the matter, practically the same pre'dicate for the' as¬ 
sertion by the Government in this civil proceeding that is 
made herein the inelictment in this criminal case, it i'< com- 
])etent to consieler it with refe'rene-e to whether as a matter 
of mitigation or as a matter of absolute' (h'fense it is a ch'- 
fense that should be' consielere-el by the ceeurt in this e-ase'. 
I think the evidence is comnete'iit eui creiss-exarninatieeu. 

^Fr. Battle: Tf your TTonor will ru'rmit me to say that it 
might be infem'd from what yeeor TTemor has saiel that yeeur 
Honor was of the opinion that tleese eether lawyers anel my¬ 
self had adviseel ^Fr. Blackme'r not fee eebey the subperna 
and not to come to court. That is ueet the fact. 

The Court: T did not think so. Your tesfimemy was that 
you gave him your best opinion as to this Act and the pro¬ 
ceedings under it. 

Mr. Battle: That is correct. 

The Court; T did not understand from your testimony 
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that you, a lawyer and a member of the bar, jtold this man 
to violate a court order. 

Mr. Battle: None of tlie lawyers were asked on that point. 
We were asked to jjive our opinion on the constitutionality 
of that Act, and that we gave. 

The Court: I understand that: and 1 understood your 
testimony to be this, that having given youp opinion t'lat 
the Act was void, and therefore the proceedjings under it 

were void- j 

Mr. Battle: He asked us for our opinion and we 
102 gave it. I would also say in regard to the letters 
rogatory that Mr. Blackmer depended i^pon the opin¬ 
ion of French counsel that he was not under alnv obligation 
to answer the questions addressed to him ii|i the French 
court. ! 

]\Ir. Pomerene: That was under French jurtsprudence. 

The Court: I remain of the opinion that counsel have not 
gone beyond the legitimate scope of cross examination in 
this case with respect to this single point, and I think your 
objection should be overruled. 

Mr. Millikin: I save an e.xception, please. 

“Bv Mr. Millikin: 

“Q. I would like to ask you, Mr. Battle, whether you did 
tell Mr. Blackmer that Senator Thomas, Mr. Sichuyler, Mr. 
.McAllister, Mr. Lew and Mr. Holmes had advised the 
same? A. I did. 

“The Court: He did say that, and he has juit now added 
that French counsel advised similarly. 

“The Witness: As to letters rogatory; that bping the pro¬ 
ceeding in the French court. 

“The Court: The French court was the functionary au¬ 
thorized under our act of Congress to execute the letters 
rogatorv. 

“By Mr. Roberts: 

“Q. Is it not the fact that French counsel advised that 
the French courts under their law had no powpr to compel 
Mr. Blackmer to reply, and that if he stood silent he could 
not be punished under the French law? A. [The French 
counsel advised that he was under no obligatioii to answer. 
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•*Q. Did they not advise that if lie did not answer lie 
eonhl not be punished under French law? A. I do not 
recall that he did. 

“Mr. lJo]>erts: 'fliat is all.” 


-Mr. Battle: Fomin^- now 1o tin* 12lh further plea 
103 1 call the (’ourt's attention to the reconls of ihe 

court—I do not think it is necessary to offin- them in 
evidence—that the first Sinclair tria.l resulted in a mistrial, 
and the second Irial which followed was u])on the same in- 
dictnu'ut as the first trial which rc'snlted in a misti'ial. 
There was. first, a mistrial, and tlnni a com]ileted ti’ial upon 


the same indictnumt. The facts art* that the first trial re- 
sulteil in a mistrial and that the second trial was on the 
same indictment as the first. I am offerim.'; these j^roofs in 


defense. 


Mr. Koliei’ts: AVe object to its I'elevancy as a valid ile- 
fense, admitfiuiz: the facts to be true that the first trial was 
a mistrial and that both ti’ials were on the same indict¬ 


ment. 

The Court: 1 think you have all that you need on the 
record on that. 

Mr. Batth*: Does ybur llonoi- rub* on the objection? 

The Court: Yes: I think the objection is well taken. 

Mr. Battle: We res])ectfully except. 

That conchnh's our proof on (''ontem])t Xo. IS. and if the 
Government has no furthei’ proof, the pi’oof in that matter 
will be considered closed. 


Owen J. Roberts was then called as a witness in rebuttal 
on behalf of the I'nit'ed States, and beini>- first duly sworn, 
testified as follows: 


Direct examination: 


Mr. Roberts: In view of the statements in the pleadings, 
the truth or accuracy of which T admitted as Government 
Counsel, T wish to put on the record what was stated at the 
bar of the court and which T think is not of record in the 
court now, that as the records of this cour+ will show, the 
case of United States versus Sinclair and Fall was origi¬ 
nally set by the court for April ‘2nd, 1928. 
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On March 22 there came on for hearing a niotion f 'r sev¬ 
erance made by the Government. Counsel for the (' ‘fense 
bolli objected to that sevei'ance and a.sked for a con'innance 
on the ground that ?''all. one of the defendant'-;, -was 
104 unable physically to attend tlie trial. Couusol for 
the Government insisted that tliat was an nddidonal 
reason for a severance and not a continuance^ Mr. Justice 
Bailey who heard the applications on March 22, granted the 
severance, and then stated that he would take up the trial 
of the case on April 4 instead of .\pril 2. l|t was a.vveed 
that tlie deposition of iMr. Fall would he takc'ln. if possible, 
in the meantime. Government counsel waivijig notice and 
co-oyierating for that purpose. On A])ril 3, i^enator Pom- 
erene being on his way back from the M’est where he had 
taken Mr. Fall’s deposition or had participated in its tak¬ 
ing, and 1 being in Washington preparing fc^r the trial, I 
was notified by counsel for the defense that an exigency had 
arisen which would make it impossible for t|iem to go on 
with the tiral on April 4. Judge Wright who was to par¬ 
ticipate in the trial for the defen.se had not arrived back 
from the 'West where lie went to take Mr. Fall’s deposition. 
Senator Pomerene had not arrived back from ihe West, but 
T ex]>ected him on the morning of Api'il 4. th.e llay that Jus¬ 
tice Bailey had s(‘t. Consecpiently an oral ai)|)lication was 
made to Mr. Justice Bailey on the morning of April 3, Sen¬ 
ator Pomerene being absent and T hieing jiresent. for a few’ 
additional days’ time in order to get Fall’s deposition back 
and in order that Judge Wright could acquaint his col¬ 
leagues with what was in that dcgiosition ])reparatory to 
trial. Mr. Justice Bailey remarked that (1 ood Friday 
would intervene between the 4th ;;nd the 9th and that he 
would not sit on Good Friday and that he 4’ould conse¬ 
quently grant the application to the extent of setting the 
case for the morning on Monday, .^pril 9. i 

Mr. Pomerene: In opening your statement yjou said that 
the case was originally set. You mean, the second time? 

Mr. Roberts: T meant it was set months lietpre the trial, 
on A]-»ril 2nd. It had been set before that timej 

Cross-examination: I 

]\Ir. Battle: There was a motion also mjcide in addi- 
105 tion to the motion for seveiance? There was also 
a motion made for a continuance? I 
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Mr. Roberts: After we luul luililiod the otlivr side* we 
would sever on account of Fall's illness, thev said tliev 
would not resist the motion for severance and would move 

to continue. This motion was made l)v .Mr. Leahv of this 

• * 

bar, aiul on that a])i)lication Mr. .Tustiee Bailey on March 
22, set the case for trial on the 4th of .\pi-il. I have no 
doubt that Mr. .Tustiee Bailey said: “This case has l)een 
set for April 2nd for several months. 1 have now set it 
for the 4th day of April.” On the .'Ird day of April i\Ir. 
Hoover made a motion for a postponement of the case on 
some affidavits, but lare-ely on oral application. There is 
no doul)t that a motion was made on the 3rd and there is no 
question that the case was then set down for the 9th. 

Mr. Battle: That is all. 

^Ir. Roberts: The Government n'sts in the case. 

Mr. Battle: Testimonv beinu- closed on both sides, vour 
Honor, I now move for a jud,e,'meiit of this Court determin¬ 
in'’: that the defendant is not ji'uilty of contempt and asking 
release of his property and dismissal of the proceedings on 
each and everv ground on which the motion was originallv 
made at the beginning of this hearing and on each and 
every ground on which the motion was renewed at the be¬ 
ginning of the taking of testimony and at the close of the 
testimony offered on behalf of plaintiff. 

The Court: I anl not going to y)ass on the motion at the 
present moment. iNfy ruling is reserved without prejudice 
until you have put in Xo. 16. 

^klr. Battle: I will ask that the motion be considered as 
being made upon each and every ground that was pre¬ 
sented. 

The Court: I understand. 

After the evidence was put in Contempt Xo. 1(5, Mr. 
Battle said: T move, if your Honor please, on behalf of the 
defendant, that these i)roceedings be dismissed and 
106 that judgment be rendered on behalf of the defend¬ 
ant. finding him not guilty of contempt, and direct¬ 
ing the release of his property, and dismissing these pro¬ 
ceedings on each and every ground enumerated in the pre- 
vioiTS motions. 

The Court: Your motion is overruled, Mr. Battle, for the 
dismissal of the whole proceedings now. 
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loiior, T object 
;ibs(Mice of the 


ir objection is 


-Mr. Battle: 1 respect fully exce])( and askllhal an excep¬ 
tion be noted to the denial of the motions, on each ground. 
I note a separate exception on ea'‘h i*round. 

Then, for the jjiirpose of the record, yonr 
to any judg-ment being rendered lu'rein the 
defendant, to presei-ve my rights on that point. 

jMr. Pomerene: I move for jndgnnMit on tile i)leadings on 
the evidence as submitted. i 

The Court:-\nd counsel for the i'esponden| objects to the 
consideration of the motion in the .absence ofltlie defendant. 

Mr. Battle: That is correct, vou'/ llonoi’. 

The Court: On that ground, of course, yo 
overruled. 

Mr. Battle: T except, youi- Honor. 

That objection goes to both jiroceedings, co|ntempt No. 16 
and No. 18. 

The Court: Yes. 

The Court then proceeded to rendei- its (h'cision saying 
in its opinion: 

I 

“The Court has no diflicailty at :dl in deti'rmining that 
]\Ir. Blackmer has been guilt\' of (•outem])t of this Court, 
and now formally declares and adjudicates Bjlackmer to be 
in contempt of this Court uiuho' both of tlnj ])roceedings. 
No. 16 and No. IS, which have been the subjejet of our con¬ 
sideration for the last two davs.” 


The Court then jjroceeded to considi 
107 which should be impos(*d, saving; 


r the ])enalty 


tliat must be 


“1 think that in No. 16 the jnMialty 
imposed is that of $30,000 and costs, and the fijimls oi- bonds 
in custodia legis will be charged with that li|i(‘ of $30,000 
and costs in No. 16; and in No. IS (he p(‘naity Js the s.ann*.” 

Mr. Battle: If youi‘ Iloiior please, I res]jec1 fully note an 
exception to the judgment of the Court, and we will note an 
appeal, your Honor. 

It was agreed that a sujjersedeas bond should be fixed in 
the sum of $1,000 with a jn-oviso in the liond that nothing 
in it contained shall release the bonds from the present cus¬ 
tody. 
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And be it remembered tluil: 

The foregoing contains tlie substance of all the testimony 
given at the trial of said cause bearing n])on the exceptions 
herein reserved on behalf of lU'fendant, anil each and all of 
the exceptions stated to have been taken by the defendant 
were so taken, and were duly allowed by the ('ourt, and en¬ 
tered upon the minutes of the ('oui t; and in order that each 
and all of said exceptions may be preserved and made a 
part of the record in this cause, this P>ill of Kxceptions is 
duly dated, approved, signed and ordered to be made of 
record in the above entitled cause this l.'dh dav of Januarv, 
1930. 

F. L. SIDDOXS, 

Justice. 

Approved: 

LEO A. ROVER, 

United States Attonicii. 

ATLEE POMEREXE, 

Special Counsel. 

OWEX J. ROBERTS, 

Special Counsel. 

GEO. GORDOX BATTLE, 

Attornep far Dofendaut. 

108 [Endor.sed:] In the Supreme ('ourt of the District 
of Columbia. The United Stales vs. TIarrv M. Black- 
mer. In contempt Xo. IS. Amended l)ill of exceptions. 
(Original.) George Gordon Battle, .Attorney foi- Defend¬ 
ant, 37 AVall Street, Xew York City. 

Endorsed on cover: District of ('oluniliia Supreme Court. 
Xo. 5132. Harry |A1. Blackmer, appellant, vs. United States. 
Court of Appeals^ Di.strict of Columbia. Filed Jan. 29,1930. 
Henry AV. Hodges, clerk. 
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